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Make Sure Your 
Insurance Company Sound 


Investment Your Property. 


With all the time and 
effort you have put into 
researching your real 
estate investments, how 
much do you know about 
the title insurance com- 
pany that will be protect- 
ing those investments? 

At Ticor Title, we have 
been insuring title for 
close to 100 years. We are 
one of the oldest and 
largest title insurance 
companies in the country, 
with a reputation based 
on financial strength, 
personal service and 
underwriting expertise. 

So when you are con- 
sidering an investment, 
consider how sound an 
investment your title 
insurance is. 

If it’s from Ticor Title, 
you know you'll be deal- 
ing from strength. 


@ TICOR TITLE 
800 -336 -3131 
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Because they know Title Notes is 
the whole truth and nothing but. It’s 
been called the bible of Florida title 
issues and standards. And it’s so 
authoritative that it’s been cited in 
Florida courts. 

We update Title Notes yearly, but 
to keep our member attorneys up 
to date on changes in Florida real 
estate law as they occur, we also pub- 
lish The Fund Concept every month. 

Attorneys swear by our seminars, 
too, which are accredited by The 
Florida Bar for CLER, and are pre- 
sented regularly in locations 
throughout the state. The seminars 
are constantly updated as well, to 
include changes that impact your 
real estate practice. 

Finally, there’s our well-known 
annual Assembly. It has been held for 
26 consecutive years and also offers 
the opportunity to earn CLE credits. 
Its purpose, as you may have 


guessed, is to help attorneys con- 
tinue their legal education and stay 
abreast of the latest developments in 
Florida real estate law. 

Obviously, The Fund is into edu- 
cation in a big way. Not just because 
we’re the leading title insurance 
underwriter in the state. But because 
we were formed with the sole pur- 
pose of supporting Florida’s real 
estate attorneys. And, for over 40 
years, keeping our members on top 
of things has been an important part 
of our mission. 

Now that the new rule changes 
are in effect, the only meaningful 
difference in title insurance com- 
panies is in the services they offer. 
Consequently, The Fund’s high 
quality educational opportunities, 
along with all the other services we 
provide, make us stand out more 
than ever. 

And you can take an oath on that. 


Please send me information about 
The Fund and its educational 
opportunities. I am interested in 
the following: 

Seminars 

Publications 

Assembly 


Name 


Address 
City. 
Telephone 


Mail to: Attorneys’ Title Insurance Fund, 
Inc., RO. Box 628600, Orlando, Florida 
32862. Attn: Marketing Services FBJ 11 


State 
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Fund : 


a second century of 
service to the nation’s 


legal profession 


n guard with the nation’s legal profession for over a century, 
today First American Title Insurance Company has earned a reputation 


as a vital partner to lawyers...nationwide. 


Professional cooperation, attention to detail and local know-how 


has made First American® an important part of the legal system through 
over 4,500 offices and agents. 


Join us in our second century! 


First American Title Insurance Company 


REGIONAL OFFICE: 6600 NW SIXTEENTH ST., PLANTATION, FL 33313 (305) 587-5860 
NATIONWIDE TOLL-FREE: (800) 327-1018 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 
Affiliated with The First American Financial Corporation 


| 
2 
| 
Ae 
<%, 
Above, the majestic landmark Aliiolani Hale courthouse in Honolulu, Hawaii as 
AME 
aT 
: 
® 


THE FLORIDA 


VOLUME LXIV, NO. 10 NOVEMBER 1990 


BAR JOURNAL 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


Cover photo by Tim Browning, Archer, Florida 


Published monthly except July/August, which is a combined 
issue, by The Florida Bar, 650 Apalachee Parkway, Tallahas- 
see 32399-2300, telephone (904) 561-5600. Second class 
postage paid at the Post Office in Tallahassee, Florida 
32399-2300 and at additional mailing offices. The Florida 
Bar Journal (ISSN 0015-3915). 

Subscriptions: Florida Bar members receive the Journal as 
part of their annual dues payment. Nonmember subscriptions 
are $25 a year; $15 for law students. Single magazine copies, 
12 months old or less, $2; older than 12 months, $5; 
September directory issue $20 ($15 to Bar members). Single 
copy sales subject to Florida sales tax. 

Advertising copy is carefully reviewed, but publication 
herein does not necessarily imply endorsement of any product 
or service offered. Advertising rate cards will be furnished 
upon request. Views and conclusions expressed in articles 
herein are those of the authors and not necessarily those of 
the editorial staff, officials or Board of Governors of The 
Florida Bar. 

© 1990 The Florida Bar, Postmaster: Send address_ 
changes to The Florida Bar Journal, Tallahassee, 


Florida 32399-2300. 


FEATURES 


Florida’s New Business Corporation Act —A Checklist 
by Richard M. Leisner 


The Homestead Devise Trap 
by Andrew J. Krause and Richard S. Franklin 


An Attorney’s Remedy Under Florida’s Charging Lien Law 
by William Sublette 


Impairment of Earning Capacity as an Element of Damages 
by Scott Silverman and Richard J. Potash 


COLUVINS 


His Brother Was Worse 
by James Fox Miller 


An Update from Your Professional Development Staff 
by John F. Harkness, Jr. 


Basis-Shifting Between Related Persons: Like-Kind Exchanges 
After the Revenue Reconciliation Act of 1989 
by Vitauts M. Gulbis 


Liability Under Florida Law for Exposing Others 
to Infectious Disease 
by Robert Craig Waters 


Dying With Dignity in Florida — New Legislation 
by Sandra G. Krawitz 


Legislative History Projects: Finding Intent in Solid Waste 
and Stormwater Management Legislation 
by Ralph A. DeMeo and Scott E. Rogers 


Employment Discrimination Under the Americans 
with Disabilities Act 
by Kevin E. Hyde 


Attorney’s Guide: Structured Settlements 
by Michael A. Davis 


Estate Tax Apportionment: “Except as Otherwise Directed” 
by Trent S. Kiziah 


Many Florida Public Employers Ignore FLSA Compliance 
by William H. Andrews and K. Lee Robinson 


THE FLORIDA BAR JOURNAL/NOVEMBER 1990 3 


| 
3 
| 


PRESIDENT’S PAGE 


man dies in Moscow. His rabbi 

was asked to say a few kind 

words at the funeral but he 

declined indicating that he 
could think of nothing good to say about the 
decedent. In fact, every rabbi in Moscow said 
no because the decedent’s terrible reputation 
had preceded him. Having been refused by 
all of the rabbis in Moscow, the family went 
from city to city in Russia looking for any 
rabbi to give a eulogy. Everyone declined. 
Finally, even in Siberia, the rabbi has heard 
about this decedent, but the rabbi shrugged 
his shoulders, agreed to go to the funeral, and 
said he would think of something good to 
say. So, the rabbi traveled from Siberia to 
Moscow, to the cemetery, to the grave and 
after looking down at the decedent, he looked 
up and said, “‘His brother was worse.” 

I find that story helpful when making my 
final argument in contested custody cases 
when I am representing a client who is less 
than an ideal parent, and about whom I have 
nothing good to say. I want to keep my 
credibility with the judge before whom I 
hope to be appearing many more times. The 
court is faced with either doing a parentec- 
tomy (taking the children away from both 
parents) or making a choice between two 
incompetent people. I tell this story to make 
the point that although my client is no “‘box 
of chocolates” as a parent, the other parent 
is worse. 

The Tampa Tribune took the same ap- 
proach in its August 16, 1990, editorial 
concerning its endorsements of judicial can- 
didates in Hillsborough County. There were 
12 contested races on the September 4 ballot. 
After setting forth the criteria for the endorse- 
ments, the paper wrote that “‘[nJot all who 
will win our nod may be strong in every 
category listed above, but, in our opinion, 
they will be the best of the lot in each 
race. . . . We regret the pairings in some 
races—some who fail to receive our endorse- 
ment may be stronger candidates than those 
we endorse in other races.” 
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His Brother Was Worse 


by James Fox Miller 


There is no more important role in our 
society than that of a judge. We need the 
best and the brightest. We are not succeed- 
ing. It is time for a change when a candidate’s 
success depends on which race that candidate 
enters. Those savvy in political ways know 
the jockeying which takes place and the deals 
which are made before the races are finally 
set. They also know how a candidate gets his 
or her name on the palm card of an influen- 
tial condo commander. This process is 
demeaning to the candidate, to the judiciary, 
and to our profession. Perhaps, more impor- 
tantly, the person seeking the judgeship is 
almost forced to do or say things which, if 
not an impropriety, at least give the appear- 
ance of an impropriety. The stature and 
integrity of our entire judicial system is at 
Stake. 

The debate on merit selection of our trial 
judges will continue. Both sides will find 
examples to support their position. Nonethe- 
less, the machine is broken and it is time for 
a change. 

One judicial candidate legally changed her 


name so it would be placed advantageously 
on the ballot. The cost of running, the hiring 
of publicists, and the back room deals that 
are made debase the entire judiciary. These 
factors have no place in judicial selection. 

Is not this a sad commentary on what 
judicial elections have come to? Now, more 
than ever, we must make a strong push 
toward the merit selection of judges. 

The public is losing its ability to know the 
judicial candidates (assuming it ever had that 
ability—an assumption I am not necessarily 
willing to make). Exit polls have shown 
many voters cannot recall which judicial 
candidate they voted for immediately after 
leaving the polls. No other common law 
country in the world still elects its judiciary. 
There has been a significant trend in our 
country toward the adoption of merit selec- 
tion and retention and away from judicial 
elections. No state has gone the other way in 
approximately the last 50 years. 


Popcorn and Judges 

The Board of Governors has already taken 
a position in favor of merit selection. That 
vote was 40 to 6. Although I voted with the 
majority, I had ambivalent feelings on the 
issue. Someone once defined “ambivalence” 
as watching your mother-in-law go over a 
cliff in your new Cadillac. That ambivalence 
has now vanished. A few days before the 
September elections, I was driving behind a 
bus which had a sign which said ‘“‘Re-Elect 
Judge Whomever.” Then, the next day I 
went to the movies, and right after a large tub 
of popcorn was flashed on the screen with the 
subliminal message that we should run right 
out and buy some, there appeared an adver- 
tisement to elect so-and-so a circuit judge. I 
was not a happy camper. 

Recently, a lawyer who has never been a 
judge and had no intention of winning un- 
seated the Washington State Supreme Court’s 
respected chief justice. No one is sure why 
this happened. Was it an anti-incumbent 
backlash or simply that the successful candi- 


The debate on merit 
selection of our trial 
Judges will continue. 
Both sides will find 
examples to support 
their position. 
Nonetheless, the 
machine is broken 
and it is time for a 
change. 


date’s name sounded familiar? Essentially 
nothing is known about the winner, because 
he did not participate in the bar evaluation 
process. 

The risk of an unqualified candidate de- 
feating a qualified candidate has now grown 
to an unacceptable level. Merit selection 
would essentially eliminate this very crucial 
problem. 


Quality and Independence 

Our judiciary must be highly qualified and 
totally independent. Let’s talk about quality. 
There is no doubt that many fine judges were 
elected, and that many of these same judges 
for a variety of reasons would not have made 
it through the merit selection process. On the 
other hand, some bad judges made it through 
merit selection. Still, in the area of judicial 
discipline, of the 27 judges disciplined in 
Florida, 24 were elected, and of the six 
judges who resigned after formal charges 
were filed against them, five had been elected. 

These are compelling facts, but not new 
ones. Here are some new ones: In the 
September 1990 election, exclusive of 10 
run-off elections in races for circuit judge and 
15 run-off elections in races for county judge, 
we have elected 46 new circuit judges and 
23 new county judges. Of these 46 new 
circuit judges, 20 were county judges and one 
was a general master immediately prior to 
their elevation. This is a very significant 
number and it is an additional reason why the 
quality of our county judges is important. Six 
of the circuit judges elected have less than 
10 years experience and none of these six had 
a Martindale Hubbell rating of any kind. 
Only one of these six had been elevated from 
the county court. Of the 46 circuit judges 


elected, 29 had no Martindale Hubbell rating, 
seven had AV ratings, eight had BV ratings 
and two had CV ratings. 

We had 23 new county judges elected. 
Not one of these new judges had an AV 
rating, five had BV ratings, two had CV 
ratings, and 16 had no ratings at all. Fourteen 
of these new judges had been members of the 
Bar for less than 10 years. 

I understand that Martindale Hubbell is 
not determinative of the ability of lawyers or 
the quality of lawyers. I also understand that 
some less-than-great lawyers become good 
and even great judges. Nonetheless, we are 
not attracting the best and brightest to our 
trial bench. Many trial lawyers will tell you 
that the quality of the judges sitting on the 
trial bench is at least as important as the 
quality of the judges sitting on the appellate 
bench. Appellate judges have the luxury of 
time and law clerks to assist them in the 
decision-making process. On the other hand, 
trial judges generally have neither the luxury 
of time nor assistance of clerks. 

I do not have available to me the tax 
returns of those elected. Money, I recognize, 
is not the only measure of quality. Many able 
lawyers have chosen not to earn a great deal 
of money for a variety of reasons, including 
the desire to do a lot of pro bono work and/or 
to otherwise dedicate their lives to public 
service. These are wonderful attributes which 
I applaud and do not demean in any manner. 
On the other hand, I still cling to the idea 
that becoming a judge would be the crown 
on a legal career and not the career itself, and 
that a judgeship might mean a substantial 
decrease in income. The quality of the 
judiciary was higher when the individual 
practiced law for many, many years, learned 
a craft, and then dedicated himself or herself 
to the public service of becoming a judge. In 
few instances did becoming a judge mean 
that there would be a substantial increase in 
that person’s income. Is this the case now? I 
am virtually certain that it is not. For the 
most part, successful lawyers are not choos- 
ing to be judges, and those successful lawyers 
who do seek judgeships are now primarily 
doing so through the merit selection process. 
Further, many outstanding lawyers, whether 
financially successful or not, refused to get 
involved in the election process because of 
its many indignities. 

With respect to judicial compensation, we 
are in a catch-22. The level of compensation 
is high enough to attract many judicial 
candidates who presently earn substantially 
less, but not high enough to attract many 
potentially outstanding judges or to retain 
many of our exceptionally qualified sitting 
jurists. We will improve the quality of our 


Oath of Admission 
To The Florida Bar 


The general principles which should 
ever control the lawyer in the prac- 
tice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: 


“T will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“I will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“IT will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land; 


“I will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 


“I will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“I will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which I am charged; 


“I will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay any person’s cause 
for lucre or malice. So help me God.” 
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judges by selecting rather than electing. Thus 
we must fight to raise judicial compensation, 
which will assist us in attracting and retain- 
ing qualified judges. 


A New Wrinkle 

There is nothing more important to our 
citizens than for them to know that when 
they walk into a courtroom, the judge will 
have an open mind and that there has been 
no prejudgment of the issues. The independ- 
ence of the judiciary must be preserved. That 
independence is now threatened by Chief 
U.S. District Judge William Stafford’s issu- 
ance of a preliminary injunction forbidding 
The Florida Bar and the Florida Judicial 
Qualifications Commission from enforcing 
Canon 7 of the Code of Judicial Conduct. 
Canon 7 essentially prevents judicial candi- 
dates from criticizing each other’s records or 
commenting on disputed legal or political 
issues. Is this another nail in the coffin of 
judicial elections? If Judge Stafford’s ruling, 
under advisement as we go to press, is made 
final and upheld at the appellate level, the 
credibility of the judiciary may well be 
destroyed. Candidates might promise if elected 
to rule a certain way on given cases. Election 
promises could haunt a judge thereafter, and 
cause either repeated recusals or appellate 
reversals because of that judge’s partiality. 

Incumbents would be forever looking over 
their shoulders, knowing that each decision 
could be scrutinized. Judges are not like 
legislators. They cannot and do not have 
constituents. A judge’s sole function is to 
follow the law. We cannot obtain our judges 
based upon their popularity or the popularity 


of their decisions. The sole criteria must be 
competency. 


Recommendations 

If one agrees that the election of judges is 
an idea whose time has passed, then a 
number of things must be done. First, we as 
lawyers must gather the forces necessary to 
convince our legislators that the question 
should go before the electorate. We must 
then educate the electorate so that the people 
understand that taking away their right to 
elect judges will create a much better judici- 
ary. Judges do not exist to do the will of the 
people but to follow the law. While we are 
at it, to permit judicial candidates who have 
only been members of the Bar for five years 
encourages those inexperienced and unquali- 
fied. Granted, there are exceptions, but by 
and large it takes five years to obtain compe- 
tence as a lawyer and the minimum for the 
judiciary should be 10 years. This is true of 
both circuit judges and county judges, par- 
ticularly in light of the fact that so 
many county judges ultimately become cir- 
cuit judges. 

The Legislative Committee of the Board 
of Governors has made merit selection a 
priority objective. Even if we succeed, there 
are many other problems which must be 
addressed. It is beyond the scope of this 
column to discuss needed improvements to 
the Florida Judicial Qualifications Commis- 
sion and to Judicial Nominating Commission 
procedures. That is a subject for another day. 
Suffice it to say that these issues must be 
looked at closely and substantial improve- 
ments made in many respects. JJ 


LEI TERS 


Articie Misleading 
In the July/August 1990 issue, there was 
an article on “Drafting and Attacking Pre- 
marital Agreements.’’ The Florida Supreme 
Court has gone a long way (in such cases 
as Del Vecchio, Posner, Weintraub, and 
Casto) in laying down workable, fair, and 
clear rules concerning the prerequisites for 
valid and enforceable marital agreements. 
Regrettably the article ignores many of the 
ameliorating aspects of these decisions and 
implies that the courts impose a much more 
stringent set of requirements than are to be 
found in the case law. Since articles in the 
Journal are often cited to courts, such article 
might mislead some unenlightened jurist. 

I have spent the better part of this 
afternoon comparing the article with the 


cases cited therein and with other cases in 
the area. After doing so, the conclusion is 
forced on me that there also are both 
overstatements and incorrect statements in 
the article. 

The thrust of the article can be compared 
to stating you should not go on the streets 
without wearing both a belt and suspenders 
and the “better practice’”’ would be to, in 
addition, have a friend walk along with you 
and hold your trousers up. It seems that 
whenever the courts do something to make 
the practice of law easier, there is always a 
body of attorneys who refuse to believe the 
good news and insist upon the old burden- 
some practices. 

Cuar.es E. EARLY 
Sarasota 
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An Update from Your 
Professional Development Staff 


ith summer vacations be- 
hind us and a new year 
just ahead, business has 
been picking up for the 
staff of our Professional Development Divi- 
sion. With more than 30,000 of our 45,000 
members taking advantage of Florida Bar 
continuing education offerings last year, I 
know this is an area of interest to the 
membership, and thought I would use this 
column to provide you an update on what the 
sections, committees, and staff have planned 
for 1991. 

One of our most successful ongoing proj- 
ects over the years has been the publication 
of manuals and guides to assist you in your 
practice. The CLE publications arm of our 
professional development staff now works 
with experts in virtually every area of the 
law to provide timely and useful information 
to assist you in researching issues and 
preparing court documents. Some 70 titles 
now are available, including brand new 
1990 editions of the popular Florida Corpo- 
rate Practice, Florida Criminal Rules and 
Practice, Florida Administrative Practice 
and the Florida Family Law Handbook. 

The staff is putting final touches on the 
second edition of The Florida Bar Probate 
System and a new index to practice forms, 
both of which should go on sale in January. 
We are also in the process of completing 
Legal Ethics in Florida to complement 
Professional Ethics of The Florida Bar and 
the Florida Ethics Guide for Legal Assis- 
tants, which will be highlighted in the 
special ethics issue of the Journal planned 
for January. 

We are trying to get more of these useful 
books into members’ hands, as some of you 
may have noted. The Bar News regularly 
carries an order form for your use (last 
published in the October 1 issue), and this 
year we added a postpaid card at the back 
of the Journal directory for members to 
order a list of titles if they miss the insert 
in the News. 


by John F. Harkness, Jr. 


Last year the CLE Publications Depart- 
ment filled orders for 57,423 titles. A book 
sale is planned for January, offering dis- 
counts on some of our most popular titles. 
Look for more information on the sale next 
month in the newspaper. 

We recently completed an analysis of 
how Florida Bar seminars are meeting the 
needs of our members, and found the num- 
bers gratifying. The staff registered more 
than 21,700 seminar attendees last year, who 
reported a combined total of more than 
303,500 hours of Florida Bar-sponsored con- 
tinuing education credit. Another 1,673 of 
our members took advantage of the free 
Survey of Florida Law audiotapes available 
from law libraries and voluntary bar head- 
quarters, earning just over 13,000 CLER 
hours in 1989, which suggests our efforts to 
publicize this worthwhile service are work- 
ing— during 1988, only 251 members used 
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the free tapes. 

As I reported in an earlier column, the 
Continuing Legal Education Committee and 
Bar staff are working hard to improve the 
quality and availability of our CLE program- 
ming. In 1987 the Bar presented 82 courses, 
while last year we offered 98 courses. 
During the current fiscal year the CLE 
Committee has approved 117 courses for 
production, and is offering courses in more 
locations than ever before. 

In addition, the Professional Develop- 
ment Division has entered the audio and 
videotape market with great success; last 
year the Bar sold 8,178 tapes, up from 5,550 
sold during 1988-89. Tapes are a good 
alternative for those who just can’t seem to 
find time away from the office to attend a 
seminar. The News regularly runs order 
forms showing the many seminar titles 
available. If you have missed the form in the 
paper, call Lisa Whatley at the Bar Center 
for the latest list. Her direct line is (904) 
561-5629. Our out-of-state members may 
call toll-free, (800) 574-0005. 

In an effort to keep our members better 
informed of their status with the CLER 
Department, we have added CLER informa- 
tion to the mailing labels of your Bar 
publications. This year, for the first time, 
we also published the policies of the Board 
of Legal Specialization and Education. Be- 
fore you call the CLER Hotline (800/544- 
CLER), you may wish to check pages 
575-578 of your new Journal directory to 
see if the CLER rules answer your question. 

The Professional Development Division, 
CLE Committee, and education subcommit- 
tees of our sections and committees will 
continue to work hard to keep you up-to- 
date on changes in your areas of practice in 
the most cost-effective ways available. If 
you have seen something you like in what 
has been done, or can suggest an improve- 
ment, drop a note to Mike Tartaglia, Direc- 
tor of Professional Development, The Florida 
Bar, Tallahassee 32399-2300.0) 
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FLORIDA’S 


NEW 


Business Corporation 


hapter 607, the Florida Busi- 

ness Corporation Act, became 

effective July 1, 1990, com- 

oF pletely replacing the chapter of 

the same number previously in effect.! Com- 

plying with the new law should not require 

wholesale changes in long-established corpo- 

rate practices. Indeed, some have described 

the new statute as simply a corporate tuneup 

for the 1990’s. However, Ch. 607 does make 

important changes in Florida’s corporation 

law. The new statute not only modernizes or 

changes prior law, but it also presents sub- 

Stantive options not available under prior 
law. 

Many of the options in the new law may 
be invoked only through specific provisions 
in articles of incorporation or bylaws. Provi- 
sions that are to the advantage of one client 
may be detrimental to another, depending on 
specific facts unique to each client. Many of 
the optional provisions will not sit ready for 
future use on an as-needed basis. Decisions 
may need to be made and action may need 
to be taken today to be able to take advantage 
of the provisions tomorrow. 

Under the new law, it is possible to craft 
a single set of bylaws and articles of incorpo- 
ration that will be appropriate for many 
corporate clients and circumstances. How- 


Act 


A Checklist 


by Richard M. Leisner 


ever, counsel must be sensitive to the busi- 
ness and legal considerations that will make 
it desirable or even mandatory to deviate 
from the standard. Today, advance planning 
and a thorough understanding of the nuances 
of the new law are the effective corporate 
advisor’s basic building blocks. 

Those who choose to approach practice 
under the new statute on a “‘business as 
usual” and “I can look it up when I need 
to” attitude may be in for some unpleasant 
surprises. The extent of the surprises may 
cover the full corporate spectrum ranging 
from simple embarrassment to clear malprac- 
tice. 

This article reviews some of the potential 
traps for the unwary in the new law and 
highlights selected practice tips. This article 
does not provide an overview of Ch. 607 and 
is not a substitute for the careful study of the 
entire chapter.” 


Capitalization and Incorporation 
Stock for Services 

Reversing the law previously in effect, 
Ch. 607 now permits corporations to issue 


stock in exchange for written promises to 
perform services in the future.? 

No special authorization in the articles of 
incorporation or bylaws is required to take 
advantage of this new provision. However, 
articles of incorporation adopted under prior 
law frequently included specific provisions 
regarding what constituted acceptable consid- 
eration for the issuance of stock and stated 
that stock could be issued for services only 
if the services were actually rendered prior 
to issuance. Companies with this type of 
charter will probably be unable to take 
advantage of this new provision. All existing 
articles of incorporation should be carefully 
checked, and counsel should not blindly rely 
on the new law as a sufficient basis for 
approving the issuance of stock in exchange 
for the written promise to perform future 
services. Practitioners who fail to revise their 
standard articles of incorporation may unin- 
tentionally continue this disability for newly 
formed enterprises. 

Once a business decision is made to issue 
stock in exchange for a written promise to 
perform services in the future, there are 
additional considerations. First, there is a 
separate statutory obligation to advise share- 
holders in writing before the next meeting of 
the details of the issuance, or the authoriza- 
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tion for future issuance.* 

Although not required to comply with the 
law, prudent corporate practice suggests sev- 
eral additional steps, such as notifying share- 
holders if, as, and when the contractual 
obligation is fulfilled and deciding on the 
consequences (e.g., forfeiture) if the services 
are not performed in an appropriate manner. 
To make such an arrangement easily enforce- 
able, the stock could be placed in escrow 
with an independent third party pending 
satisfaction of the contractual obligations. 

As with any shares issued for services, 
counsel will need to consider whether the 
issuance will be treated for tax purposes the 
same as if the service provider had received 
cash equal to the value of the stock.5 In such 
a case, the corporation will have to consider 
its obligations to withhold the appropriate 
amount of federal income and other trust 
fund tax payments.® The corporation may be 
obliged to obtain significant sums of cash 
from an employee/shareholder recipient at a 
time when the recipient has no cash with 
which to make the payment. Additionally, 
shares issued for services in this setting will 
likely impact on the tax consequences of 
transactions intended to claim tax-free treat- 
ment under §351 of the Internal Revenue 
Code. 

Par Value 

Chapter 607 makes no reference to the par 
value of common stock.’ Practitioners should 
resist the temptation to excise this outdated 
concept from their standard documentation 
and should continue selecting capital struc- 
tures with low per-share par value for com- 
mon stock. Florida’s documentary stamp tax 
is computed based on par value of shares or 
actual value of the shares (the consideration 


paid for the shares). Also, if the corporation 
intends to do business in other jurisdictions, 
qualification and other regulatory fees may 
be computed in a similar fashion. 
¢ Preemptive Rights 

As was the case under prior law, Ch. 607 
continues to provide that no preemptive 
rights attach to the ownership of a corpora- 
tion’s stock, except to the extent provided in 
the articles of incorporation.? The new law 
imposes specific substantive provisions not 
present under prior law providing a level of 
certainty for new corporations. !° 

However, for corporations formed on or 
after January 1, 1976, that elected preemptive 
rights, the new law effectively amends the 
articles of incorporation — without the knowl- 
edge or consent of the affected shareholders. 
Advisors to those corporations with affected 
preemptive rights should carefully study the 
new statutory provisions. If they are not 
acceptable, the apparent remedy is an amend- 
ment to the articles of incorporation. 
Treasury Stock 

The new law provides that shares reac- 
quired after the effective date become author- 
ized but unissued shares, effectively doing 
away with the concept of treasury stock.!! 

However tidy the new provisions may 
make Florida’s corporate balance sheets, the 
inability of a corporation to hold shares in 
treasury may prove troublesome in some 
transactions. For example, in traditional stock 
repurchases from existing shareholders, the 
seller frequently retains a security interest in 
the shares being repurchased through a pledge 
agreement with the purchaser-issuer. Under 
the pledge, the repurchased shares remain in 
the treasury. 

Under the new law, a selling shareholder 


may not be comfortable with a security 
interest in shares that have disappeared into 
the great unknown of authorized but unissued 
shares. Practitioners could easily make alter- 
native arrangements, such as using a pledge 
agreement in which the shares are held by 
an independent escrow agent, or requiring the 
corporation to reserve for future issuance and 
agree to issue additional shares if it failed to 
comply with its repurchase obligations. How- 
ever, some practitioners may not be sensitive 
to the consequences of the elimination of 
treasury stock. They may fail to consider the 
need for the alternatives and, instead, may 
continue to use standard documents provid- 
ing for a pledge of now nonexistent treasury 
stock. 


Relations with Shareholders 

The drafters of the new law intended to 
create a level playing field in considering the 
relative rights and powers of shareholders 
and boards of directors. However, there are 
opportunities to adjust the slant of the field 
in favor of your client (or at least to gain the 
wind advantage). For example, a manage- 
ment group concerned with limiting potential 
threats from dissident shareholders, might 
craft the initial articles of incorporation spe- 
cifically designed to make attacks by share- 
holders more difficult. 
* Calling a Meeting 

Management could begin by raising the 
percentage of the holders of securities em- 
powered to call a meeting of shareholders 
from the statutory default of 10 percent—as 
high as the maximum of 50 percent.!2 
Quorum 

The articles of incorporation could be 
amended to provide a higher shareholder 
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quorum than the statutory default of a major- 
ity of the shares entitled to vote.'3 Interest- 
ingly, the new law places no limitation on the 
maximum percentage of shares that may be 
specified in the articles of incorporation to 
constitute a quorum. Arguably, Ch. 607 
would permit the articles of incorporation as 
initially filed to require the presence of 100 
percent of the voting securities to constitute 
a quorum. If articles of incorporation are to 
be amended to increase the percentage of 
shares required for a quorum, however, the 
amendment must be approved by the same 
vote required to take action under the quorum 
and voting requirements then in effect or 
proposed to be adopted, whichever is greater.'4 
* Business To Be Conducted 

The new law clearly limits business that 
may be conducted at special meetings of share- 
holders to that specified in the notice. Includ- 
ing boilerplate language referring to ‘‘such 
other business as may properly come before 
the meeting” in a notice should not be 
effective to permit a substantive topic not 
otherwise listed on the notice to be brought 
validly before a special meeting.!5 
° Record Date 

The statute now permits record dates for 
meetings of shareholders to be as many as 
70 days prior to the meeting or other action, 
such as a written consent, requiring a deter- 
mination of shareholders. This represents a 
10-day increase over the 60-day period pro- 
vided under prior law.!6 
Counting Votes 

The new law provides explicit instructions 
for dealing with shareholder proxies and 
voting. Prior law was silent on many impor- 
tant questions in this area. As a result, 
practitioners were left to their own best 
judgment and an amalgamation of court 
decisions (primarily in other jurisdictions) 
on which to base advice to clients. The new 
law may override reasonable guidelines or 
standard policies developed in this fashion.!7 

For example, if stock is held of record in 
the name of two or more persons, including 
ownership in a fiduciary capacity, as part- 
ners, joint tenants or joint trustees, unless the 
corporation has been given notice to the 
contrary and furnished a copy of the appro- 
priate governing instruments, the statute now 
provides that the act of a single person — the 
single proxy, trustee, partner—is sufficient 
to bind the entity. In addition, corporations 
acting in good faith are granted greater 
latitude under the new statute to accept 
signatures on shareholder ballots, proxies, 
waivers, and consents.‘8 Also, the new law 
specifically provides that proxies submitted 
by telegram, cablegram, or fax shall be 
recognized.!9 


Many practitioners have routinely issued 
instructions requiring all joint owners to sign 
proxy cards, ballots, waivers, and consents, 
and invalidated any instrument failing to 
comply. Such an approach is overridden by 
the new law. Practitioners could be courting 
trouble if they continue to use forms calling 
for execution by all joint owners—even if 
they intend to adhere to the more liberal 
standards of the new law in accepting prox- 
ies, ballots, or other shareholder-executed 
instruments. Disgruntled shareholders could 
charge fraud in any solicitation using the 
outdated instructions requiring all joint own- 
ers to sign. 


Meetings of Shareholders— 
Vote Required to Take Action 

Action by shareholders on most matters 
will be approved if the affirmative or ‘“‘yes”’ 
votes exceed the negative or ‘“‘no’”’ votes. 
Greater voting requirements may be required 
in the articles of incorporation and are re- 
quired to approve certain mergers, share 
exchanges, sales of assets, and amendments 
to the articles of incorporation.”° Under prior 
law, the general rule was that a matter would 
be approved if it received the favorable vote 
of a majority of the shares present and 
entitled to vote.?! 

This change may have a significant impact 


on the outcome of voting in certain instances. 
Under the old law, withholding a vote or 
abstaining was the same thing as voting 
‘no.’ In contrast, under the new law, a 
shareholder who fails to vote will not be 
counted at all in the deliberations — withheld 
votes are not counted as “‘no’’ votes. 

For example, consider the operation of the 
old and new laws at a meeting with 100 
shares eligible to vote and with three voting 
blocks— 36 shares in favor of a particular 
proposition; 32 shares undecided and 32 
shares against. Under the prior law, if the 
undecided shares did not vote, the measure 
would fail. The 36 favorable shares were less 
than a majority of the 100 shares present 
(51). Under the new law, however, the same 
voting procedures would result in victory for 
the proposition because there would be more 
“tyes” votes than “‘no”’ votes. 

* Election of Directors 

In the election of directors, the new statute 
uses a similar approach but with slightly 
different language —stating that a director 
will be elected if that person receives a 
plurality of the votes cast (once a quorum is 
present and assuming that cumulative voting 
is not in effect).22 
° Removal of Directors 

Under the new law, shareholders may act 
to remove directors with or without cause, 


Shipped within 

24 hours from our huge 
inventory in regional plants. 
Order only the numbers or 
sequences you need. 


SPECIALTY INDEXES: _Litigation—18-part side-tabbed set 
with: Opening Statement, Jury Selection, Pretrial Motions, Discovery, Pleadings, 


Bottom- or side-tabbed. All tabs Mylar-reinforced. 


side-tabbed. 


Letter size: 8-bank side-tabbed. 


Litigation Summary, Jury Instructions, Closing Argument, Cross Examination, Rebuttal 

Case, Exhibits, Direct Case Witnesses, Post Trial Motions, Costs, Pleadings and Issues, Court 

Billings and Judgments, Motion During Trial, Research Law. Medical—12-part, side-tabbed sets with: 
Admin/Dis/Misc, Consents, Consultations, EKG/EEG, Graphic Charts, Lab Reports, Medications, Nurses Notes, 
Operative Path, Orders, Progress Notes, X-Ray. Trust Portfolio—10-part side-tabbed set. Table of Contents— 


EXHIBIT INDEXES: 25 of a single letter or number per package, A thru Z and 1-30. Mylar-reinforced tabs 
printed on both sides. Legal or Letter Size: 6 per bank bottom-tabbed, 2-hole punched. Letter Size also available 


BLANK INDEXES: 24 blank tabs per package. Letter and Legal Size: 6-bank bottom-tabbed, 2-hole punched; 


CLOSING SETS: Mylar-reinforced side-tabs printed on both sides. Letter size: Individual nos. 1 thru 50; 25 per 
package. Also in sequences of 25, 1-25 thru 476-500. Plus many legal size indexes. 


All indexes on 36 !b. ledger stock and priced as low as 9¢ each. 


Ask for our free catalog featuring indexes and many other litigation-related products. 


Norcross, GA: (800) 241-8816 
(404) 449-5091 
(800) 327-9220 
(407) 299-8220 


Orlando, FL: 


MIDSTATE LEGAL SUPPLY CORP. 


A Distributor for Excelsior-Legal, Inc. 


THE FLORIDA BAR JOURNAL/NOVEMBER 1990 11 


& CLOSING KES 7 

<8 

4 

. 

| 

| 


unless the articles of incorporation provide 
the directors may be removed only for 
cause.”) In general, removal will be approved 
if the votes in favor of removal exceed the 
votes cast against.24 Under prior law, an 
absolute majority of the outstanding shares 
entitled to vote were required to vote in favor 
to approve removal. Thus, the new law 
lowers the default percentage of shareholders 
whose assent is required to remove a director. 

Management may counter this possibility 
of easier removal through the use of appro- 
priate charter provisions. The articles of 
incorporation are permitted under the new 
law to include provisions that would require 
higher percentages of votes on matters such 
as removal of directors.25 
Disclosure and Explanation 

Publicly held corporations will be required 
by the federal securities laws to explain in 
their proxy materials these new voting proce- 
dures as well as any change in the procedure 
for accepting ballots and proxies. Conserva- 
tive practitioners advising nonpublic compa- 
nies may recommend including similar writ- 
ten explanations in connection with shareholder 
actions. 
Beneficial Owners 

The new law takes notice of the fact that 
stock is frequently held of record by a bank, 
broker, or nominee third party that is not the 
beneficial owner of the security. Corpora- 
tions are specifically empowered to establish 
procedures for recognizing the beneficial 
owner of stock as a shareholder for purposes 
of Ch. 607. This procedure may simply be 
adopted by the board and need not be set 
forth in the articles of incorporation or 
bylaws. The procedures may be broadly 
drawn or, alternatively, may be limited as to 
the rights and privileges recognized and the 
types of nominees to which they apply.26 The 
specific procedures, if any, adopted by a 
corporation could impact significantly on the 
balance of power between management and 
shareholders generally or specific groups of 
shareholders. 


Shareholder Action 
by Written Consent 

The new statute continues, clarifies and in 
certain respects enhances the ability of share- 
holders to take action by written consent 
without the necessity of holding a formal 
meeting or complying with the meeting 
notice provisions. In the absence of contrary 
provisions in the articles of incorporation or 
bylaws, the consent procedure may provide 
dissident shareholders with a significant 
weapon with which to launch a sneak attack 
on an unsuspecting and unprepared board of 
directors. 


° Record Date 

When shareholders choose to act by writ- 
ten consent under the new law, in the absence 
of a contrary bylaw provision, the record date 
for determining shareholders entitled to take 
action without a meeting pursuant to such a 
consent is the close of business on the day 
on which the first written consent is delivered 
to the corporation.2” The shareholders have 
60 days from the date on which the first 
written consent is delivered within which to 
obtain the necessary consents to effect the 
required action.”® Previously, the statute was 
silent as to the issue of record date and length 
of time within which to obtain the required 
written consents. 

Thus, management or other opposing forces 
may be stuck with a record date over which 
they have no control and no opportunity to 
issue additional stock or exercise stock op- 
tions or other convertible securities that 
might change the balance of voting power as 
would be the case generally when manage- 
ment controls the setting of a record date. 
¢ Actions Without Prior Board Approval 

Corporations with 35 or fewer sharehold- 
ers, in the absence of a contrary provision in 
the articles of incorporation, are empowered 
to use the written consent procedure to adopt 
amendments to the articles of incorporation 
without any action of the board.29 

Irrespective of the number of shareholders, 
the shareholder written consent procedure 
may be used to approve the dissolution of a 
corporation without any action on the part of 
the board.3° 


Dissenters’ Rights 

Tucked away among the traditional dissent- 
ers’ rights provisions for mergers, share 
exchanges, and asset sale transactions are 
expanded rights for shareholders to dissent 
(and receive cash equal to the fair value of 
their shares) when certain amendments to the 
articles of incorporation are proposed that 
affect a shareholder’s rights ‘‘adversely.”’3! 

The amendments triggering the right to 
dissent include those (1) altering or abolish- 
ing preemptive rights; (2) altering or abolish- 
ing any voting rights, except as such rights 
may be affected by the voting rights of new 
shares then being authorized; (3) effecting 
an exchange, cancellation, or reclassification 
of any shares that adversely affect voting 
rights or the percentage of equity in the 
corporation or reduce or cancel accrued 
dividends or other arrearages in respect to 
such shares; (4) reducing the stated redemp- 
tion price of redeemable shares, altering or 
abolishing any provision relating to any 
sinking fund for redemption or making any 
shares subject to redemption when they are 
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not otherwise redeemable; (5) removing the 
cumulative nature of dividends on preferred 
stock; (6) reducing stated dividend preference 
of preferred stock; or (7) reducing any stated 
preferential amount payable on any preferred 
stock upon liquidation. 

Under the new law, practitioners must 
carefully consider whether any charter amend- 
ment will trigger dissenters’ rights. What in 
the past may have been a hotly-contested 
corporate recapitalization forced upon an 
unhappy minority group of shareholders could 
result in a fiscal debacle for the corporation. 
Shareholders will now be given an opportu- 
nity to obtain ‘“‘fair value” for their shares 
in cash if they object to the recapitalization 
and choose to dissent. 

Also tucked away in the dissenters’ rights 
provisions of the new law is authority for 
shareholders to add additional bases for 
dissenters’ rights in the articles of incorpora- 
tion. Such provisions could include anti- 
takeover defenses, such as fair price require- 
ments for acquisitions, or other provisions 
deemed advisable by the founders.32 


Board of Directors 
* Classified Boards 

The new statute continues to recognize the 
ability to stagger terms for directors to create 
a classified board. However, the new law 
permits only three classes of directors for 
new corporations. Corporations in existence 
prior to July 1, 1990, having four classes of 
directors are permitted by a grandfathering 
provision to continue use of such a struc- 
ture.33 
* Calling Meetings 

In the absence of contrary provisions in 
the articles of incorporation or bylaws, meet- 
ings of the board may be called only by the 
chairman or the president. Under prior law, 
any two directors were also empowered to 
call a meeting of the board. Practitioners 
whose standard bylaws parrot the require- 
ments of the old statute may unintentionally 
be granting rights that are no longer man- 
dated by statute.>4 
Quorum 

Shareholders are given additional power 
over the operation of the board of directors, 
if they choose to exercise it, through the 
enactment of bylaw provisions that increase 
quorum or voting requirements for actions 
by the board. The law sets no limit on the 
maximum that may be established by share- 
holder action. Any bylaw so adopted may not 
be amended or repealed by action of the 
board.35 

The articles of incorporation may author- 
ize a quorum to consist of less than a 
majority, but not less than one-third of the 
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number of directors prescribed under the 
articles of incorporation or bylaws.°® Prior 
law did not permit the establishment of a 
quorum that would have been less than a 
majority of the directors.37 
Voting Power 

Voting rights of directors are no longer 
limited to one-director-one vote. The articles 
of incorporation may provide for voting 
tights for some directors or class of directors 
that are greater than or less than those of 
other directors or classes of directors.*® 
Business Judgment Rule — Constituencies 

The statutory standards for directors in 
discharging their duties now permit directors 
to consider a variety of factors not directly 
related to maximizing value for shareholders 
(pepularly referred to as constituency fac- 
tors). Under Ch. 607, directors may consider 
such factors as the long-term prospects and 
interests of the corporation and its sharehold- 
ers; the social, economic, legal, or other 
effects of any action on the employees, 
suppliers, or customers of the corporation or 
its subsidiaries; the communities in which the 
corporation and its subsidiaries operate; and 
the economy of the state and the nation.9 
¢ Amendment to Articles of Incorporation 

Under the new law, all amendments to the 
articles of incorporation for corporations with 
more than 35 shareholders must be approved 
by the board of directors before submission 
to the shareholders.4° Under old Ch. 607, 
shareholders had the power acting through 
the written consent procedure or at a meeting 
of shareholders to adopt charter amendments 
without the prior involvement of the board.*# 


Corporate Records 
and Records Inspection 

Both the language and substance of the 
recordkeeping and inspection provisions of 
the new law have changed. The law now 
includes a laundry list of records and duration 
for which they are to be maintained.*? 
¢ Inspection Rights 

First and foremost among the substantive 
changes in the new law is the removal of the 
threat of a monetary penalty for failure to 
make records available for inspection. Under 
prior law, a monetary penalty equal to 10 
percent of the value of the holdings of the 
shareholder seeking inspection could have 
been imposed upon persons refusing to make 
the required records available.43 Under the 
new statute, failure to comply with the 
inspection provisions may result in court- 
ordered inspection and the obligation to pay 
the costs and attorneys’ fees of the party 
seeking the inspection.“4 

There are a number of changes in the 
mechanics for inspection rights of impor- 


tance to practitioners, particularly those who, 
under prior law, had become skilled in 
denying access.to those exercising inspection 
rights who failed to dot every “‘i’’ and cross 
every ‘“‘t.” 

There is no longer a requirement for a 
shareholder to be the owner of any specific 
percentage of any particular class of securi- 
ties as a condition precedent to having 
inspection rights.45 Additionally, the statute 
specifically recognizes the right to make 
copies of the records inspected and provides 
the corporation is entitled to reasonable 
reimbursement for such copying costs.*® 

Persons wishing to inspect basic corporate 
documents such as the articles of incorpora- 
tion, bylaws, resolutions relating to capital 
stock, minutes of shareholders’ meetings for 
the past three years and written communica- 
tions with shareholders for three years (in- 
cluding financial statements furnished pursu- 
ant to §607.1620) no longer need to assert a 
“‘proper purpose”’ for the requested inspec- 
tion.47 The inspection of other records re- 
quires a demand to: (1) be made at least five 
days in advance of the anticipated inspection 
date; (2) be made in “good faith’’ and for a 
“proper purpose”; and (3) describe with 
reasonable particularity the purpose and re- 
cords desired to be inspected. The corpora- 
tion is entitled to resist a request for inspec- 


tion for failure to satisfy the preceding 
conditions or if the requested records are not 
“directly connected” to the stated purpose.*® 

Questions have arisen as to application of 
the inspection rights provisions to foreign 
corporations qualified to do business in Flor- 
ida.49 Case law interpreting the prior law had 
extended the full breadth of inspection rights 
to shareholders of foreign corporations quali- 
fied to do business and maintaining the 
records in Florida.° Because the provisions 
of the new statute regarding the effects of 
qualification on a foreign corporation are 
substantially identical to those included in 
the old statute, it can be argued that there has 
been no change in the application of inspec- 
tion rights provisions to foreign corporations 
qualified to do business in Florida.>! 
¢ Reports to Shareholders 

Even when shareholders do not come 
calling to inspect books and records, corpora- 
tions functioning under the new statute have 
additional obligations to provide information 
to their shareholders. Unless modified by 
resolution of the shareholders adopted within 
120 days after the close of each fiscal year, 
corporations are obliged to furnish their 
shareholders with complete annual financial 
statements.52 Under the old statute, the cor- 
poration had been obliged to prepare and 
maintain much less detailed financial infor- 
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mation on an annual basis. However, the 
prior law imposed no obligation to distribute 
the information unless requested to do so in 
writing by a shareholder.*3 


Miscellaneous 
Brother/Sister Corporate Guarantees 

Under prior law, the statute was silent as 
to the ability of a corporation to guarantee the 
obligations of subsidiaries and other affili- 
ates. It is not uncommon for corporate 
parents, subsidiaries and affiliates (or brother/ 
sister corporations) to be requested or re- 
quired to guarantee the debts of a related 
entity. The new statute clearly validates 
guarantees and similar financial arrangements 
between corporate parents and subsidiaries 
and between brother/sister corporations with 
a common corporate parent without regard 
to whether there is a corporate purpose of the 
guarantor served by the transaction.*4 The 
new statute does not address the status of 
such transactions involving brother/sister cor- 
porations owned by common groups of indi- 
vidual shareholders. 0) 

1 Unless indicated to the contrary, the law in 


effect on and after July 1, 1990 (new Fra. Star. 
Ch. 607) will be identified by four-digit section 


designations, and the law in effect prior to that date 
(old Fra. Stat. Ch. 607) will be identified by 
three-digit section designations. 

2 An introduction and overview of new Ch. 
607 is available on videotape from The Florida 
Bar. 

3 Fra. Stat. §607.0621(2). Under prior law, 
§607.054(6), future services did not constitute valid 
consideration for the issuance of stock; a corpora- 
tion was permitted to issue shares of stock in 
consideration for services only if the services were 
actually rendered prior to the issuance of the 
shares. 

4 Fra. Stat. §607.1621(2). 

5 Under §83 of the Internal Revenue Code of 
1986, as amended, and applicable regulations 
thereunder, stock received in connection with the 
rendering of services generally will be treated the 
same as cash equal to the fair market value of the 
stock, unless the ownership of the stock is subject 
to a ‘‘substantial risk of forfeiture.’ Stock issued 
in consideration of a written promise to render 
future services may trigger income recognition of 
the full value of the future services upon receipt 
of stock not subject to a substantial risk of 
forfeiture. In rendering legal opinions as to the 
status of outstanding shares, counsel may want to 
exclude from the opinion or otherwise separately 
address the status of shares issued subject to a 
substantial risk of forfeiture. 

6 Section 3102 and §3402 of the Internal 
Revenue Code of 1986, as amended. 

7 Under prior law, §607.044, shares could 
have a par value or could be designated as having 
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no par value. Section 607.054 provided that stock 
with a par value had to be issued for consideration 
at least equal to the par value of the shares. 

8 Fra. Stat. §201.05. 

9 Stat. §607.0630. 

10 In pertinent part, the provisions of §607.0630 
include provisions regarding 

(1) the right “‘granted on uniform terms and 
conditions . . . to provide a . . . reasonable 
opportunity . . . to acquire proportional amounts 
of the corporation’s unissued shares upon the 
decision of the board of directors to issue them,” 

(2) the right of a shareholder to waive such right 
in writing, even if such waiver is not supported by 
consideration, and 

(3) carving out from any preemptive rights (a) 
issuances of shares (and conversion of options for 
such shares) for compensation to officers, directors, 
agents or employees of the corporation or its 
affiliates; (b) shares authorized in the articles of 
incorporation and issued within six months after 
incorporation; and (c) shares issued for considera- 
tion other than money. 

11 Fa. Star. §607.0631. The practical effect of 
this provision is the cancellation of the reacquired 
shares, without any specific act of the board of 
directors as would have been appropriate under 
prior law. 

12 Fra. Stat. §607.0702(1)(b). 

13 Fria. Stat. §607.0725 and §607.0727. 

M4 Fra. Stat.§607.0727(2). Section 607.0727(5) 
permits the articles of incorporation to lower the 
quorum requirement to an amount equal to not less 
than one-third of the outstanding voting securities. 
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Under the prior law, §607.094, there was no 
specific authorization to increase the quorum re- 
quirement above the majority default; there was 
specific authority to reduce the quorum require- 
ment (but not to lower than one third). The new 
statute, in clearly authorizing a higher quorum 
requirement, resolves any ambiguity in the prior 
law. 

15 Under prior law, §607.084(4), notices of 
special meetings were required to set forth the 
purpose or purposes of the meeting; however, the 
statute did not specifically state (as does the new 
law) that only business specified in the notice 
could be transacted at the meeting. Thus, the new 
law resolves any ambiguity that may have existed 
under prior law as to the ability to bring matters 
other than those listed in the notice before a special 
meeting. By way of contrast, §607.0701 specifi- 
cally provides that ‘‘any proper business” may be 
transacted at an annual meeting of shareholders. 

16 Stat. §607.0707(5). 

17 Fra. Stat. §607.0721(8). Section 607.0721 
includes general instructions concerning voting 
entitlement of shares as well as specific instructions 
for shares held as record by corporations, receivers, 
trusts estates, and other artificial entities. 

18 Fra, Stat. §607.0724. Under old Ch. 607 no 
guidance was provided regarding this issue. 

19 Fra, Star. §607.0722(2). 

20 Fra. Stat. §607.0727(3). As is the case with 
increased quorum requirements, no statutory limit 
is placed on the-increased percentage required to 
approve a matter if a super-majority vote require- 
ment is included in the articles of incorporation. 
Provisions requiring approval by a majority of the 
votes entitled to be cast include §607.1003(5) 
amendment to articles of incorporation; §607.1103(5) 
merger or share exchange; and §607.1202(5) sale 
of all or substantially all assets. 

21 Fra. Stat. §607.094(2). 

22 Fra. Stat. §607.0728. Perhaps the difference 
in language in the two voting provisions may be 
accounted for by practice and the fact that one 
cannot really “‘vote against’’ the election of a 
particular director but instead may abstain from 
voting in favor of a particular director. 

23 Fia. Stat. §607.0808. 

24 Different procedures apply for directors elected 
by cumulative voting or by a specific group of 
shareholders. See Star. §607.0808. 

25 Fra. Stat.§607.0727(3). 

26 Fra. Stat. §607.0723. Section 607.0724 pro- 
vides specific procedures for the acceptance of 
signatures appearing on ballots or proxies. 

27 Fra. Stat. §607.0707(3). 

28 Stat. §607.0704(1). 

29 Fra. Stat. §607.1003(6). Under prior law, 
§607.181(4), such action could be approved by the 
unanimous written consent of all shareholders and 
directors or by the shareholders, without the act of 
the board, through a written consent or at a meeting 
of shareholders. 

30 Fra. Stat. §607.1402(6). 

31 Fra. Stat. §607.1302(1)(e). 

32 Fra. Stat. §607.1302(1)(f). 

33 Stat. §607.0806. 

34 Fra. Stat. §607.0820(3). The parallel provi- 
sion under prior law was §607.131(6). 

35 Fra. Star. §607.1022. Such a bylaw provi- 
sion increasing the quorum requirement may also 
be adopted and amended by the board. Under prior 
law, §607.121, a higher quorum could also be 
established in the articles of incorporation or 
bylaws. However, the prior law included no restric- 
tions on subsequent amendments as does the new 


Statute. 
36 Fra, 
37 Fra. 


Stat. §607.0824. 
Stat. §607.121. 

38 Fra. Stat. §607.0804. 

39 Fra. Stat. §607.0830(3) was added to Ch. 
607 in 1989 by legislative action separate from the 
act in which the Florida Business Corporation Act 
was embodied. Some commentators view the con- 
stituency language as providing additional bases 
on which to resist hostile takeovers. 

40 Fra. Star. §607.1003. 

41 Fra. Star. §607.181(4) and §607.394. 

42 Fra. Stat. §607.1601. It is not clear that the 
enhanced specificity of the new statute imposes 
substantially different or greater burdens from 
those embodied in the more general requirements 
of the prior law, §607.157. 

43 Fra, Stat. §607.157(5). 

44 Fra. Stat. §607.1604. 

45 Fra. Stat. §607.1602 does not speak in terms 
of a “record owner’? but only in terms of a 
shareholder. However, §607.01401(23) specifically 
defines a “shareholder” as an owner of record. 
Corporations adopting procedures with respect to 
the rights of beneficial owners of its securities will 
want to consider the impact on inspection rights 
of such persons under the new law. Under prior 
law, §607.157, inspection of significant corporate 
records was closed off to any person who was not 
the record owner of at least one quarter of one 
percent of the voting securities for at least six 
months or the record owner of at least five percent 
of the outstanding shares of any class. 

46 Fra. Stat. §607.1603. 

47 Under prior law, §607.157, inspection of any 
corporate records was conditioned on assertion of 
a proper purpose. 


48 See also other bases for denying inspection 
tights under §607.1602(6). 

49 Fra. Stat. §607.1602(4) sets forth inspection 
rights for basic corporate documents of foreign 
corporations qualified to do business in Florida. 

50 Padovano v. Wotitzky, 355 So.2d 871 (Fla. 
2d. D.C.A. 1978). See also Moreley v. Slider, 549 
So.2d 242 (Fla. 4th D.C.A. 1989); Tanser v. U.S. 
Industries, Inc., 379 F.Supp. 883 (N.D. Ill. 1974). 

51 Fra. Stat. §607.1505(2) in pertinent part 
provides ‘‘a foreign corporation with a valid 
certificate of authority . . . is subject to the same 
duties, restrictions, penalties and liabilities now or 
later imposed on a domestic corporation of like 
character.” Prior law, §607.307, contained virtu- 
ally identical language, which language formed the 
basis for the holding in Wotitzky. 

52 Fra. Stat. §607.1620 requires the statements 
to include an income statement, balance sheet and 
statement of cash flows, all of which must be 
accompanied by the report of the public accountant 
preparing the financial statements and indicating, 
among other things, whether the statements were 
prepared in accordance with generally accepted 
accounting principles and, if not, describing the 
basis on which they were prepared and any 
changes in the basis of preparation from the 
preceding year; if the statements are not prepared 
by a public accountant, they must be accompanied 
by a similar explanation from the president or 
person responsible for the corporation’s accounting 
records. 

53 Fra. Star. §607.157(7). 

54 Fra. Stat. §607.0302(7). The validity of such 
guarantees as a matter of corporate law does not 
preclude an objection to them on fraudulent trans- 
fer grounds. See Fia. Stat. Ch. 726. 
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Homestead Devise Trap 


by Andrew J. Krause and Richard S. Franklin 


he Florida Constitution and stat- 
utes severely limit a person’s 
ability to devise Florida home- 
stead property upon death. While 
there are options an estate planner can sug- 
gest to a client desiring to avoid these 
restrictions, he or she must be careful to 
avoid the pitfalls which can result in a 
constitutionally-mandated method of distribu- 
tion inconsistent with the client’s intent. This 
article analyzes various techniques used to 
avoid the homestead restrictions on devise 
and concludes by suggesting the use of an 
irrevocable trust as a viable solution. 


Restrictions on Devise 

The constitutional prohibition on the de- 
vise of homestead property may be restated 
as three simple rules: (1) If the homestead 
owner is survived by a minor child, the 
homestead property may never be devised; 
(2) If the homestead owner is survived by a 
spouse but no minor child, the homestead 
property may be devised to the spouse only; 
and (3) If the homestead owner is survived 
by neither spouse nor minor child, the home- 
Stead owner is free to devise the homestead 
property as desired.! 

If the homestead property is not devised 
in accordance with these rules, Florida law 
provides that upon the homestead owner’s 


death the surviving spouse, if any, would 
receive a life estate in the homestead prop- 
erty and the homesteader’s surviving lineal 
descendants, if any, would receive a vested 
remainder interest in the homestead property. 
Further, if there is neither a surviving spouse 
nor lineal descendants, and the homestead is 
not devised, the homestead property would 
pass to the homesteader’s heirs as intestate 
property.2 An attempted devise contrary to 
the rules stated above would be ignored and 
the homestead would descend as if no devise 
had been attempted.? 

When it is anticipated that the home- 
steader will be survived by either a minor 
child or spouse, planning to avoid the restric- 
tions on devise should focus on altering the 
‘“‘nature” of the homestead property.4 The 
Florida Constitution provides that a home- 
steader, joined by the homesteader’s spouse, 
may alienate the homestead by mortgage, 
sale, or gift. An understanding of what is a 
constitutionally-permissible ‘‘alienation”’ is 
essential to changing the nature of the home- 
stead property so as to prevent the restrictions 
on devise from being applicable at death. 

Alienation by mortgage in and of itself 
does not change the nature of the homestead 
property to prevent the operation of the 
restrictions on devise, but merely subjects the 
property to the outstanding indebtedness. 


Thus, from an estate planning standpoint 
alienation by mortgage is not an optimum 
method of changing the nature of homestead 
property. 

Although an alienation by sale of the 
homestead certainly changes the nature of the 
homestead property, it seldom achieves the 
homesteader’s estate planning objectives. Thus, 
alienation by sale also presents a less-than- 
optimum alternative.5 


Alienation by Gift 

The best alternative for avoiding the con- 
stitutional homestead devise restrictions in a 
manner generally consistent with a client’s 
estate planning goals lies in changing the 
nature of the homestead property by alienat- 
ing it by gift. Therefore, the main focus of 
this article is on the various techniques which 
have been utilized by attorneys to effect an 
alienation by gift. The Florida Supreme 
Court’s opinion in Johns v. Bowden, 68 Fila. 
32, 66 So.155 (Fla. 1914), and the Fourth 
District Court of Appeal’s opinion in Jn re 
Estate of Johnson, 397 So.2d (Fla. 4th DCA 
1981), provide some insight as to what 
should constitute a valid alienation by gift of 
homestead property. 

In Johns, the homesteader created a revo- 
cable trust and later transferred his homestead 
property by deed into the trust. The terms of 
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the trust provided the homesteader with the 
right to occupy the land for his own use and 
benefit during his lifetime and upon his death 
the property was to pass to his son for life 
with the remainder to his grandson. Although 
the homesteader had no surviving spouse, he 
had surviving lineal descendants (but appar- 
ently none were minor children) who sought 
to have the property declared homestead. 
Under the 1885 Florida Constitution, a home- 
steader could not devise homestead property 
if survived by either a spouse or child. The 
earlier constitution did not limit ‘“children” 
to minor children. Thus, since the home- 
steader was survived by children, he could 
not have devised the property by will. This 
left the court to determine whether the 
homesteader had made a valid alienation of 
the homestead property to the trust. 

Since the trust terms provided the home- 
steader the right to revoke the trust, the 
Florida Supreme Court found the conveyance 
“‘was not [of] a vested right in the property 
to any of the beneficiaries named in the trust 
deed, but [only of] a contingent interest 
subject to the right of the grantor to direct a 
conveyance of the entire property to others 
at any time during the grantor’s life.’ The 
court reasoned that: 


In effect the entire beneficial interest and right in 
the specific property remained in the grantor and 


could not pass at all, without his consent, till after 
his death, thus making the trust deed not an 
absolute conveyance of a vested right in presenti 
of the property alleged to be a homestead. Because 
of the retention of the entire beneficial estate in the 
grantor during his life, the instrument, in practical 
effect, is in the nature of a testamentary disposition 
of property alleged to be a homestead, and a 
testamentary disposition of homestead property is 
forbidden by law when the testator leaves a wife 
or a child.® 


The Johns court held that upon the home- 
steader’s death the property retained its 
homestead character because there had been 
no valid “alienation” of the property during 
the homesteader’s lifetime. Therefore, the 
court ruled the deed conveying the property 
into the trust was “apparently ineffectual” 
for the purpose intended.? 

In the Johnson case, the homesteader 
executed a revocable trust and subsequently 
executed a quit-claim deed transferring his 
homestead property into the trust. The trust 
provided that upon the settlor’s death his 
daughter would receive the property. The 
homesteader was survived by the daughter 
who was to receive the property and four 
other children, one of whom was a minor. 
The suit was filed on behalf of the minor 
seeking to declare the residential property as 
homestead. The probate court found that the 
attempted transfer to the revocable trust was 
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necessarily subject to revocation pursuant to 
the trust terms. In holding the property 
retained its homestead nature, the probate 
court reasoned that the decedent attempted 
to circumvent the constitutional restrictions 
on devise of homestead property while treat- 
ing the property as his own during his 
lifetime. 

On appeal, the daughter argued that F.S. 
§689.075!° validated the conveyance to the 
trust. This section provides, among other 
things, that a trust otherwise valid shall not 
be held invalid as an attempted testamentary 
disposition simply because the settlor retains 
the power to revoke or amend the trust or to 
receive or retain the right to receive all or 
part of the income of the trust during the 
settlor’s lifetime. The Fourth District Court 
of Appeal found that if §689.065 was con- 
strued to authorize the devise of homestead 
property in the manner the decedent at- 
tempted, it would violate the homestead 
restrictions on devise as interpreted by the 
Florida Supreme Court in the Johns case." 

It is important to note some factual and 
legal distinctions between Johns and Johnson. 
First, in Johns, there were no minor children. 
Johnson was decided under the current con- 
Stitution, which allows devise of homestead 
property when the homesteader is survived 
by neither spouse nor minor child. Had the 
Johns facts (i.e., neither surviving spouse nor 
minor child) been presented in Johnson, the 
question arises whether Johnson would have 
yielded the same holding. Essentially, would 
the Johnson court have invalidated the at- 
tempted gift/devise of homestead property 
through a revocable trust if the same devise 
would not have been prohibited by will? The 
peculiarity of this analysis arises because of 
the Johnson court’s use of the invalid testa- 
mentary devise theory to invalidate the 
transaction. Has Johnson created a distinction 
as to the validity of a transfer to a revocable 
trust based solely on whether the home- 
steader has a surviving spouse or surviving 
minor child?!2 

Apparently, the Johnson court found the 
basis of the Supreme Court’s decision in 
Johns to rest upon the “invalid testamentary 
disposition” theory.!> A fair reading of Johns, 
however, is that the Supreme Court’s actual 
focus was upon the transfer to the trust, 
which it held invalid.'* In Johnson, as Judge 
Hersey recognized in his concurrence, it was 
not necessary for the majority opinion to 
tesolve the question on the basis of whether 
there had been an attempted invalid testa- 
mentary disposition or to determine the inter- 
play between §689.075 and the constitutional 
homestead provisions. Judge Hersey’s con- 
currence clarified that the transfer of 
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the homestead property into the revocable 
trust is invalid because it was neither a sale 
nor mortgage nor a gift of the property.!5 
Essentially, it is unnecessary to invalidate 
§689.075 as being inferior to the constitu- 
tional homestead provisions because the two 
are not necessarily in conflict if the analysis 
focuses upon whether there has been a valid 


alienation by gift. Homestead property can _ 


only be transferred by a valid alienation. If 
there is not a valid alienation, the deed 
transferring the property into the trust is itself 
void and the legal title remains in the 
homesteader. As Judge Hersey recognized, 
using this analysis, one may then address the 
question of whether an alienation of home- 
stead property will be valid if the trust is 
irrevocable and all elements of a valid gift 
are present. 


The Trap Illustrated 

The evolving nature of avoiding the home- 
stead devise trap is highlighted by recent 
developments regarding marital agreements 
and the operation of homestead restrictions 
on devise. Some members of the legal com- 
munity advocate the position that because the 
spouse who waives homestead rights in a 
marital agreement is presumed to have prede- 
ceased the homesteader spouse’s death, the 
constitution endures a metamorphosis that 
allows the homesteader spouse to devise the 
homestead, assuming there is no minor 
child.16 Hence, under these circum- 
Stances, the advocates of this position 
construe the homesteader spouse to be sub- 
ject to Rule 3.!7 

Already this year three Florida appellate 
courts have addressed this issue.!® The Third 
District Court of Appeal, in City Nat’l Bank 
v. Tescher, 557 So.2d 615, 617, simply relied 
upon the legal fiction that the prenuptial 
agreement was the equivalent of death of the 
homesteader’s spouse, to allow the residuary 
clause in the homesteader’s will to dispose 
of the homestead property.!9 The Second 
District Court of Appeal, in Hartwell v. 
Basing AME, 1990 Fla. App. LEXIS 4821, 
at 5, found the Tescher rationale unpersua- 
sive, and rested its decision on the theory 
that the constitutional provision was designed 
to protect only spouses and minor children. 
Thus, the Hartwell court reasoned that an 
adult child has no standing to seek the 
protection of the constitutional provision.” 
Although initially determining the homestead 
was not subject to devise,”! the Fifth Dis- 
trict Court of Appeal, in In re Wadsworth v. 
First Union Nat. Bank, No. 89-272, 1990 
Fla. App. LEXIS 6132 at 3-4 (Fla. Sth DCA 
1990), on rehearing en banc, adopted the 
rationale of Hartwell.22 
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Arguably these decisions achieve a public 
policy objective homestead status designed 
to ensure, but they provide scant basis to rely 
upon in ignoring the clear language of the 
constitution. The constitution declares that 
the homestead shall not be subject to devise 
if the homesteader is survived by a spouse.” 
The Florida Supreme Court has previously 
declined to rewrite the constitution where its 
clear language conflicted with the historical 
basis for homestead exemptions.”4 Ostensi- 
bly, the same logic should preclude the legal 
fiction and protected class analyses (that 
underlie the district courts’ opinions) from 
recasting the unequivocal mandate in the 
constitution that ‘“‘the homestead shall not be 
subject to devise if the owner is survived by 
a spouse. . . ”’25 If a public policy approach 
is favored, we need a protocol for estab- 
lishing the finality of the matter for title 
purposes. 

Until the Florida Supreme Court, however, 
abandons its “strict construction’ approach 
to homestead cases, a cautious estate planner 
should not rely upon a marital agreement as 
a means to circumvent the constitutional 
prohibition on the devise of homestead prop- 
erty. The safest course is to consider the three 
tules stated above as absolute, regardless of 
the provisions of a marital agreement.76 


Potential Traps 

When compared to some of the other 
ploys used to avoid the restrictions on a 
homestead devise, the theory of the home- 
steader in Wadsworth was logical indeed. For 
example, one method is to rely on FS. 
§732.401(2)?’ which provides that if the 
decedent and surviving spouse owned the 
property as tenants by the entirety, the 
property is not homestead property. These 
practitioners would argue that, based on this 
section, married couples owning property 
that would otherwise be homestead as tenants 
by the entirety may transfer title of the 
property to one of the couple’s revocable 
living trusts and thus avoid the restriction on 
devise. This method is tenuous at best. There 
is no authority for the argument that the 
provision was contemplated to alter the “‘na- 
ture” of homestead property under any cir- 
cumstances, but one—at the instant of the 
first spouse’s death, when the property is 
held in tenancy by the entirety.28 The provi- 
sion does not address the “nature” of the 
property while both spouses are living, but 
only at the death of the first spouse. More- 
over, there is no authority for the position 
that while both spouses are living they may 
alienate the property in any manner other 
than the permissible methods of alienation 
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of homestead property.”9 

Under another method, the homesteader, 
joined by the homesteader’s spouse, would 
transfer the homestead property to the home- 
steader’s revocable living trust. Subsequently, 
each adult child of the homesteader would 
convey that child’s potential interests to the 
homestead property to the trustee of the trust 
established by the homesteader. The practi- 
tioner’s relying on this method would argue 
that the doctrine of after-acquired title would 
apply as set forth in Morallis v. Mathison, 
79 So. 202 (Fla. 1918), in which the court 
held that ‘‘the after-acquired title inures to 
the benefit of the grantee named in a War- 
ranty Deed executed at a time when the 
grantor had no title . . . 2’ However, the 
initial transfer into the trust is not a valid 
alienation of homestead property pursuant to 
the constitution, since pursuant to the revoca- 
ble trust, the homesteader has not given up 
any vested right in the title of the property. 
Therefore, even though the surviving spouse 
executed the warranty deed transferring the 
property into the homesteader’s revocable 
trust, the deed is void and the surviving 
spouse would receive a life estate in the 
property 

Those practitioners relying on the after- 
acquired title doctrine would complicate mat- 
ters further in situations where, for estate 
planning purposes, it may be advisable for 
one-half of the value of the homestead 
property to be held in each spouse’s revoca- 
ble trusts. For this purpose, the couple would 
disjoint the tenancy by the entirety ownership 
of homestead property to create an undivided 
one-half interest in each spouse’s revocable 
trust as a tenant in common. Subsequently, 
each child would execute warranty deeds 
conveying his or her interest to the trustee of 
each spouse’s revocable trust, much in the 
same manner as described above. Again, this 
method apparently fails because the initial 
transfers into each spouse’s revocable trust 
would not qualify as a valid alienation for 
constitutional homestead purposes. Further- 
more, under the Johnson approach, each 
spouse is the owner of his or her interest in 
the homestead at death; thus, the spouse’s 
entire interest is subject to the restrictions on 
devise.3! 


Irrevocable Trust Solution 


A plausible solution to the homestead | 


devise trap would be to transfer the home- 
stead property to an irrevocable trust. A 
transfer to an irrevocable trust in which the 
homesteader simply retains a life interest in 
the trust is certainly distinguishable from the 
Situations present in the Johns and Johnson 
cases. In the irrevocable trust situation, the 


homesteader would have made a valid gift 
for state law and federal gift tax purposes.>2 
The homesteader would not be retaining the 
absolute right to revoke the trust instrument 
nor be able to treat the property as his own 
during his lifetime. As the Jehns court 
recognized, an alienation must take effect in 
the settlor’s lifetime as a vested irrevocable 
right. Therefore, under these circumstances a 
transfer to an irrevocable trust should be a 
valid alienation for homestead constitutional 
law purposes. 

The terms of the trust could provide the 
homesteader with a life interest in the trust 
and upon the homesteader’s death the prop- 
erty would be held in continued trust or 
distributed to whomever the homesteader 
initially designates. Subsequently, the home- 
steader would gift the homestead property to 
the trust. Upon the homestead property being 
alienated by a valid gift, the property would 
no longer be subject to the homestead rules 
on devise, because the homesteader would 
no longer own the property. The gift of the 
remainder interest in the trust, effective upon 
creation but enjoyable by others only upon 
the homesteader’s death, would be subject to 
the federal gift tax. The homesteader’s 
retained interest for life in the trust, however, 
would significantly reduce the value of the 
gift for federal gift tax purposes. Also, the 
homesteader would have his or her $192,800 
unified credit to offset actual gift taxes, 
unless previously exhausted.>4 The trust could 
allow the homesteader to live on the property 
(i.e., use of trust assets) rent-free during the 
homesteader’s lifetime, which would be the 
equivalent of paying the homesteader the 
trust income.>5 The trust vehicle would also 
provide further flexibility by holding open 
the option of the trustee selling the property 
and reinvesting the proceeds in another resi- 
dence or assets that actually would produce 
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ordinary income to be paid to the home- 
steader. At the homesteader’s death, the trust 
assets would pass pursuant to the trust instru- 
ment and not according to the homestead 
laws. 

The irrevocable trust plan for homestead 
property could be more sophisticated by also 
planning to reduce overall federal estate tax. 
This would involve combining the irrevoca- 
ble trust concept for homestead property with 
the “common grantor retained income 
trust (GRIT) concept.*6 The estate planning 
value of a GRIT is based on the theory that 
the leveraged use of one’s unified credit (i.e., 
$600,000 exempt amount) today rather than 
postponing the use of the credit to the future 
is mot_ valuable as a result of the time value 
of money and the removal of future apprecia- 
tion of the assets gifted from one’s estate.37 
Even with the prospect of new “estate 
freeze” rules to replace §2036(c), the com- 
mon law GRIT for a personal residence may 
be available. The revised draft of Ch. 14 
introduced August 1, 1990, would allow a 
common law GRIT that holds as its sole 
asset a personal residence to be valued under 
pre-section 2036(c) law.38 However, a de- 
tailed discussion of the common law GRIT 
is beyond the scope of this article.>9 


Conclusion 

Viable planning to overcome the home- 
stead devise trap should focus on converting 
the nature of the property from ‘“‘homestead”’ 
to another more favorable type of legal 
interest. The irrevocable trust is a device 
worthy of consideration for this purpose. The 
irrevocable trust should allow the home- 
steader to continue to enjoy possession of the 
property, flexibility to sell the property inside 
the trust and reinvest in similar property or 
in income producing property, to combine 
estate tax planning, and, most importantly, 
avoid the homestead devise trap. 

1 Fa. Const. Art. X, §4(c) provides: 
“The homestead shall not be subject to devise if 
the owner is survived by spouse or minor child, 
except the homestead may be devised to the 
owner’s spouse if there be no minor child. The 
owner of the homestead real estate, joined by the 
spouse if married, may alienate the homestead by 
mortgage, sale or gift and, if married, may by deed 
transfer the title to an estate by the entirety with 
the spouse. If the owner or spouse is incompetent, 
the method of alienation or encumbrance shall be 
as provided by law.” 

Fra. Const. Art. X, §4(c). Fra. Stat. §732.4015 
provides: 
“As provided by the Florida Constitution, the 
homestead shall not be subject to devise if the 
owner is survived by a spouse or minor child, 
except that the homestead may be devised to the 
owner’s spouse if there is no minor child.” 

Fra. Stat §732.4015 (1989) (hereinafter all 
citations to the Florida Statutes will be to the 1989 
compilation, unless otherwise indicated). 


2 Fra. Stat. §732.401 provides: 

“(1) If not devised as permitted by law and the 
Florida Constitution, the homestead shall descend 
in the same manner as other intestate property; but 
if the decedent is survived by spouse and lineal 
descendants, the surviving spouse shall take a life 
estate in the homestead, with a vested remainder 
to the lineal descendants in being at the time of the 
decedent’s death. 

“(2) If the decedent was domiciled in Florida and 
resided on real property that the decedent and the 
surviving spouse owned as tenants by the entirety, 
the real property shall not be homestead property.” 

3 See, e.g., Cavanaugh v. Cavanaugh, 452 So.2d 
1345 (Fla. 1st D.C.A. 1989). 

4 The definition of homestead property is ascer- 
tained by reference to various provisions of the 
Florida Constitution and Statutes. FLa. Const. Art. 
VII, §6, provides that the homestead tax exemption 
will be available for ‘“[e]very person who has the 
legal or equitable title to real estate and maintains 
thereon the permanent residence of the owner, or 
another legally or naturally dependent upon the 
owner. .. .” Fa. Const. Art. X, §4(a)(1) limits the 
homestead property exempt from forced sale to 
property “if located outside a municipality, to the 
extent of one hundred sixty acres of contiguous 
land and improvements thereon, which shall not 
be reduced without the owner’s consent by reason 
of subsequent inclusion in a municipality; or if 
located within a municipality, to the extent of 
one-half acre of contiguous land, upon which 
exemption shall be limited to the residence of the 
owner or his family.” See also Fra. Stat. §196.031 
(statute implementing the constitutional homestead 
tax exemption). 

5A possible exception to this would be, for 
example, a gain triggering sale to an irrevocable 
trust (or a child) to receive a step up in basis, and 
to take advantage of the one time exclusion on the 
sale of a principal residence under §121 of the 
Internal Revenue Code of 1986, as amended 
(hereinafter I.R.C.). 

6 “Nothing in this article shall be construed to 
prevent the holder of a homestead from alienating 
his or her homestead so exempted by deed or 
mortgage duly executed by himself or herself, and 
by husband and wife, if such relation exists; nor if 
the holder be without children to prevent him or 
her from disposing of his or her homestead by will 
in a manner prescribed by law.” Fia. Const. Art. 
X, §4 (1885) (emphasis supplied). 

7 Johns, 66 So. at 159. 

8 Id. 

9 Id. 

10 Fra, Stat. §689.075. 

11 Johnson, 397 So.2d at 973. 

12 “We hold only that section 689.075 does not 
authorize a disposition of homestead property that 
is prohibited by the Florida Constitution.” Johnson, 
397 So.2d at 973. 

134 recent Second District Court of Appeal 
decision in In re Est. of Donovan, 550 So.2d 37 
(Fla. 2d D.C.A. 1989), essentially applied the 
Johnson court’s rationale of viewing the validity 
of a disposition of homestead property at the 
homesteader’s death. The homesteader in the Dono- 
van case was survived by a spouse and an adult 
child. The homesteader created a revocable trust 
during his lifetime that would essentially distribute 
all property outright to his spouse upon his death. 
Also, the homesteader had a typical pour-over will. 
The appellate court held that the will and trust 
should be read together to ascertain the decedent’s 
testamentary intent and, although not a direct 


devise to the spouse, title to the property vested in 
the surviving spouse. While the decision is a 
practical one, it is questionable in light of the 
Florida Supreme Court’s “strict construction” 
approach to interpretation of the constitutional 
homestead provisions. See, e.g., Public Health 
Trust v. Lopez, 531 So.2d 946 (Fla. 1988) (home- 
stead exemption inures to any natural person); Est. 
of Finch, 401 So.2d i308 (Fla. 1981) (devise of 
homestead property to a surviving spouse when 
there is no minor child must be fee simple absolute, 
unlimited as to quality). 

14 “If the property was and continued to be in 
fact and in law a homestead, the alleged trust deed 
not being an absolute conveyance of any vested 
estate in the land to take effect during the grantor’s 
lifetime, is apparently ineffectual for the purpose 
designed.” Johns, 66 So. at 159. Also, the Johns 
court did not have §689.075 to complicate the 
issue. Had §689.075 been present maybe the 
Supreme Court would have focused exclusively 
upon the transfer into the trust as being constitu- 
tionally infirm because of not being a valid form 
of permissible alienation. 

15 Johnson, 397 So.2d at 973. Although, by 
virtue of §689.075, the right to revoke does not 
cause a revocable trust to violate the statute of 
wills, which is its purpose, it does not affect the 
initial question of whether the transfer into the trust 
initially by the settlor is a valid gift. The right to 
revoke the trust prevents a valid gift from occurring 
and this, as Judge Hersey realized, should be the 
focus for purposes of determining whether there 
has been a valid alienation for constitutional 
homestead purposes. 

16 Florida law allows a spouse to waive his or 
her rights in the other spouse’s homestead property, 
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either before or after the marriage ceremony. See 
Fa. Stat. § 732.702. For the purpose of determin- 
ing the manner in which the hon.cstead would 
descend, Florida law considers the spouse relin- 
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quishing his or her rights in the homestead to have 
predeceased the homesteader spouse. See, e.g., 
Hulsh v. Hulsh, 431 So.2d 658 (Fla. 3d D.C.A. 
1983), rev. denied, 440 So.2d 352 (Fla. 1983). 
Thus, upon the homesteader’s death, either the 
devisees of a permissible devise or the home- 
steader’s lineal descendants, if any, otherwise the 
collateral heirs, as vested remainderman would 
take immediate possession of the homestead. 

17Cf. Estate of Roberts, 338 So.2d 216 (Fla. 
1980) (A careful reading of this case will show 
that the court never considered the issue of whether 
the homestead is subject to devise under these 
circumstances and that apparently there was iden- 
tity of beneficiaries regardless of whether the 
property passed pursuant to the will or intestacy.). 

18 Tn re Wadsworth v. First Union Nat. Bank, 
No. 89-272, 1990 Fla. App. LEXIS 6132 (Fla. Sth 
D.C.A. 1990) (on rehearing en banc replacing, No. 
89-272, 15 F.L.W. D511 (Fla. Sth D.C.A. 1990); 
Hartwell v. Blasingame, No. 89-02859, 15 F.L.W. 
1770 (1990 Fla. App. LEXIS 4821) (Fla. 2d 
D.C.A. 1990); City National Bank v. Tescher, 557 
So.2d 615, 617 (Fla. 3d D.C.A. 1990). The Fifth 
District Court of Appeal, in the Wadsworth en 
banc decision, certified the question to the Supreme 
Court and a petition for certiorari to the Supreme 
Court has been filed in Tescher. 

19 Tescher, 557 So. 2d at 617. 

20 4990 Fla. App. LEXIS 4821, at 5. 

21 Wadsworth, 15 F.L.W. D512 (opinion re- 
placed on rehearing en banc). 

22 Analyze the impact of this reasoning in the 
context of the rule that the homestead vest by 
operation of law and is not an asset of the estate 
of the decedent. See, e.g., Cavanaugh v. Cava- 
naugh, 542 So.2d 1345 (Fla. ist D.C.A. 1989). 
Moreover, would adult children have standing to 
assert a homestead right as a result of a disclaimer 
in the homestead property by the surviving spouse? 

3 Judge Cowart, in addition to writing the initial 

majority opinion, wrote a persuasive dissenting 
opinion in the Wadsworth en banc decision, where 
he summarized as follows: 
“A spouse has, and should have, the right to waive 
her rights but neither under the constitution nor 
statute does she have the right or the authority to 
‘waive’ the rights of the homesteader’s lineal 
descendants, nor by her acts to change the effect 
of the constitution or the statute of descent and 
distribution so as to defeat the constitutional and 
statutory hereditary rights of the homesteader’s 
lineal descendants. In this case, although the 
spouse executed an antenuptial agreement and 
waived her life estate in her husband’s homestead, 
the homesteader was nevertheless survived by a 
spouse and, under the constitution, the result is that 
the homesteader could not devise his homestead, 
and his attempt to do so was invalid. At his death 
under F.S. § 732.401(1), the homesteader’s home- 
stead property passed to his lineal descendants who 
inherited it as homestead. This statute is a valid 
exercise of the legislative policymaking power 
enacted pursuant to the constitutional prohibition 
of a devise of the homestead. The statute should 
be upheld and effectuated, not circumvented, by 
the court.” 

Wadsworth, 1990 Fla. App. LEXIS at 8 (Cow- 
art, J., dissenting). 

4 Public Health Trust v. Lopez, 531 So. 2d 946 
(Fla. 1988). In Lopez, the court’s decision would 
have been the reverse had it required a protected 
class. 

25 Fia. Const. Art. X, 4(c). 
26The Attorneys’ Title Insurance Fund, Inc., 


will continue to take the position set forth in the 
initial Wadsworth opinion until the issue is clari- 
fied by the Supreme Court. See 22 The Fund 
Concept 65 (July 1990). 

27 Fa. Stat. § 732.401 (2). For the full text of 
this provision, see supra note 2. 

28 See The Florida Bar, Basic Practice Under 
Florida Probate Code, §19.7 (3d ed. 1987). 

29 This method of avoiding the homestead re- 
strictions on devise would be contrary to the hold- 
ings of the Johns and Johnson cases discussed above. 

30 See Johnson, 397 So.2d at 973. The question 
remains as to whether the after-acquired title 
doctrine may be applicable to homestead property. 
See also Van Pelt v. Est. of Clarke, 476 So. 2d 746 
(Fla. 1st D.C.A. 1985) (court held that a quitclaim 
deed would not affect an after-acquired interest in 
homestead property). 

31For a discussion of an apparently viable 
method of avoiding the limitations on devises and 
effecting ownership of the deceased homesteader’s 
interest in the deceased homesteader’s credit- 
Shelter trust by planning to qualify under the 
“disclaimer by written transfer” rules of I.R.C. § 
2518(c)(3), see Krause, Florida Homestead Laws: 
Planning to Maximize Unified Credit, 1 J. Tax’n 
oF Tr. & Ests. 51 (1989). 

32 Generally, the requirements for a valid gift 
are: (i) an intent by the donor to make an 
immediate gift of property; (ii) delivery of the 
property to the donee or a person acting as trustee 
for the benefit of the donee; and (iii) relinquish- 
ment by the donor of all dominion and control 
over the property. See, e.g., Jones v. Ferguson, 150 
Fla. 313, 7 So.2d 464 (Fla. 1942); Leonard v. 
Campbell, 138 Fla. 405, 189 So. 839 (Fla. 1939). 

33 See I.R.C. § 2501. 

34 See I.R.C. § 2505. 

35 Of course, I.R.C. §2036 would require inclu- 
sion of the full value of the trust assets in the 
homesteader’s gross estate for federal estate tax 
purposes. 

36 See IRS Notice 89-99 (1989) (personal use 
property such as a principal residence would not 
constitute an “enterprise” for 2036(c) purposes). 

37 See generally Bush, The GRIT Is Alive and 
Well and Sheltered in a Section 2036(c) Safe 
Harbor, 2 Tax’n or Trust & Estates 10 (1990). 

38 H.R. 5425, 101st Cong., 2d Sess. §3 (1.R.C. 
§2702(a)(3)(A)(ii)) (1990); Statement of House 
Ways and Means Committee Chairman Dan Ros- 
tenkowski (D-Ill) on HR 5425 to repeal and replace 
§2036(c) on estate valuation freezes, together with 
explanation and text of bill, introduced Aug. 1, 
1990. See also U.S. Trust, Practical Drafting, 2082 
(April 1990). 

39 An interesting question arises in the GRIT 
Situation concerning whether the retention of a 
contingent right of reversion or general power of 
appointment in the event the donor dies within the 
term would void the gift of the homestead to the 
irrevocable trust. Consider National Office Techni- 
cal Advise Memorandum 8727031, in which the 
Internal Revenue Service held that a transfer to a 
three-year GRIT with a general power of appoint- 
ment if the donor died within the term was a 
completed gift upon funding because the donor’s 
power to recapture the transferred property was not 
subject to a condition precedent within the donor’s 
control. “‘The donor’s testamentary power to ap- 
point the trust assets is contingent upon the donor 
dying before a specified date, a condition which is, 
for legal purposes, beyond his control.” Letter 
Ruling 8727031 (1987). See also Smith v. Shaugh- 
nessy, 318 U.S. 176 (1943). 
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Your firm represents a client for more than 
seven years in complex commercial litiga- 
tion. On the eve of trial the case settles and 
settlement funds are deposited into the court’s 
registry pending the outcome of a dispute 
between the defendant and a co-plaintiff over 
the details of the settlement. Your client, who 
had previously expressed satisfaction with 
your work and the settlement terms, now 
begins to dispute the amount of your fee, 
much of which remains unpaid, and further 
claims dissatisfaction with the settlement. 
You begin to consider what, if anything, the 
firm can do to protect itself. One remedy may 
be the assertion of an attorney’s charging 
lien. 

A “charging lien is an equitable right to 

have costs and fees due an attorney for 
services in the suit secured to him in the 
judgment or recovery in that particular suit.’””! 
No Florida statute sets forth the elements of 
a charging lien. Rather, the common law acts 
as the sole guide for the practitioner and the 
courts. The common law bases the lien upon 
the equitable principle that a client should 
not be allowed to enjoy the fruits of the 
attorney’s labor, the judgment or settlement 
recovered, while the attorney goes unpaid.” 
The Florida Supreme Court reflected this 
sentiment when it stated: 
Certainly no laborer is better entitled to have his 
charging lien secured than an attorney. The litigant 
would be helpless and stranded without his advice 
and labor, and to permit litigants to give him the 
runaround and settle or deprive him of payment for 
his services is reprehensible.> 

A charging lien, unlike an attorney’s re- 
taining lien which applies to a client’s papers, 
money, securities, and other properiy, is not 
dependent upon possession.* Because posses- 
sion of the property involved is not a 
prerequisite, the charging lien is not a true 
“lien” within the ordinary meaning of the 
term. Furthermore, a charging lien may only 
be applied in the particular matter for which 
a judgment is awarded or a settlement is 
reached, unlike a retaining lien which may 
be employed to recover the balance due for 
all legal work done on behalf of the client 
regardless of whether the property retained 
is related to the matter for which the money 
is owed the attorney.© The charging lien is 
also restricted to services which are per- 
formed on behalf of a client who affirmatively 
asserts a cause of action, as distinguished 
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from services rendered to defeat or defend a 
cause of action initiated by another party.’ 
The lien attaches to the proceeds of the 
judgment, settlement, or any other funds 
recovered by the attorney for the client.8 As 
with any lien, the disbursement of funds by 
a judgment debtor is contingent upon satis- 
faction of the charging lien.? 

The charging lien enables the attorney, 
client, and courts to avoid further litigation 
to collect the attorney’s fee and protects the 
confidential nature of the attorney-client rela- 
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tionship.!° Trial courts normally have neither 
the power nor the jurisdiction to determine 
the fees owed by a party to its own attorney 
in the same litigation out of which the fees 
arose.!! While trial courts have the authority 
to award attorneys’ fees from one party to 
another, if recoverable pursuant to statute or 
contract, in the absence of a claim for 
charging lien an attorney must resort to a 
separate suit to recover fees. The charging 
lien process. provides a quick, easy, and 
economical vehicle for the recovery of attor- 
neys’ fees while avoiding potentially slow, 
cumbersome, and expensive litigation over 
such fees. 

The Florida Supreme Court specifically 
delineated the procedural requirements for 
asserting an attorney’s charging lien in Sin- 
clair, Louis, Siegel, Heath, Nussbaum & 
Zavertnik, P.A. v. Baucom, 482 So.2d 1383 
(Fla. 1983). To impose a charging lien the 
attorney must show: (1) an express or im- 
plied contract between the attorney and client; 
(2) an express or implied understanding for 
the payment of attorneys’ fees out of the 
recovery; (3) either an avoidance of payment 
or a dispute as to the amount of fees; and (4) 
timely notice.!2 

Prior to Sinclair there was some disagree- 
ment among the lower courts in Florida over 
the exact requirements for the imposition of 
a charging lien. Sinclair, and the subsequent 
Florida Supreme Court decision of Daniel 
Mones, P.A. v. Smith, 486 So.2d 559 (Fla. 
1986), cleared up much of the confusion over 
charging liens. However, further guidance is 
needed by practitioners from the Supreme 
Court on the lien’s requirements. 

The requirement of an express or implied 
contract is fairly well settled. The law is that 
where one employs an attorney to perform 
legal services and there is no written fee 
contract between the attorney and client, a 
contract will be implied to ensure the attor- 
ney is paid a reasonable compensation for 
those services.!3 The failure to allege a 
contract in one’s motion for adjudication of 
a charging lien may result in a dismissal of 
the lien action.'4 However, practitioners should 
note that the courts have displayed a willing- 
ness to find a contract in charging lien 
actions, having gone so far as to imply a 
contract for appellate work from a contingent 
fee contract for trial work.15 
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Understanding for Payment 
from the Recovery 

The requirement of an express or implied 
understanding for the payment of attorneys’ 
fees out of the recovery raises many prob- 
lems, including questions of intent and of 
what exactly is an understanding for the 
payment of fees out of the recovery. The rule 
is clear, however, that a charging lien may 
not extend beyond the fees and charges for 
the suit in which the judgment or settlement 
is recovered unless there is a statute so 
providing.'® 

Payment must be either dependent upon 
recovery or come from the recovery.!” Al- 
though the requirement as articulated by the 
Sinclair and Daniel Mones decisions seems, 
at first glance, to require payment from the 
client’s recovery, it is only required that the 
attorneys’ fees are dependent upon recov- 
ery.'8 It is important to understand the 
distinction between payment which is merely 
dependent upon recovery and payment which 
actually comes from any recovery.'? For 
example, the latter describes a typical contin- 
gent fee contract, whereas the lien’s 
requirement merely provides for the payment 
of fees out of the client’s recovery so long 
as the attorney’s services produce a positive 
settlement, judgment, or tangible fruits for 


the client.29 However, this interpretation has 
been questioned by some courts. For exam- 
ple, it has been held that money deposited 
by a client with an attorney during the 
pendency of a dissolution action is not the 
proper subject of a charging lien because the 
money is not the proceed of a judgment or 
settlement.?! 

A charging lien is totally separate and 
distinct from the recovery of attorneys’ fees 
by an adverse party pursuant to statute or 
contract.22 A contractual or statutory provi- 
sion for the award of attorneys’ fees in the 
event of litigation is usually for the indemni- 
fication of the prevailing party in the litigation. 
Accordingly, a judgment pursuant to such a 
provision will award sums for attorneys’ fees 
to a client as judgment creditor, and not to 
the client’s attorney.2> A charging lien, on 
the other hand, provides for the payment of 
fees to the client’s attorney. As such, the lien 
is strictly limited and affords no basis for the 
award of a personal judgment, unrelated to 
the lien, against the funds of a client without 
a full adjudication of the attorney’s claim in 
an independent action at law.?4 Furthermore, 
if the recovery obtained on behalf of the 
client, and to which the lien attaches, is later 
overturned by an appellate court, then the 
recovery which the charging lien depends 
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upon no longer exists and the lien is thereby 
destroyed.?5 


Avoidance of Payment 
or a Dispute of Amount 

The requirement of an avoidance of pay- 
ment or a dispute as to the amount of 
attorneys’ fees merely reiterates the obvious. 
However, a dilemma occurs when the attor- 
ney seeks to avoid any dispute over the 
notice requirement by asserting rights to a 
charging lien in the client’s written fee 
contract, a practice suggested by this author 
and a number of courts and commentators. 
This practice raises the question of whether 
an avoidance of payment or a dispute over 
the fees must arise before the attorney’s right 
to a charging lien is asserted, or whether the 
disagreement between the attorney and client 
must merely arise at some point in time 
during the proceedings. The issue has not yet 
been addressed by the Florida courts. As 
charging lien clauses become increasingly 
prevalent in fee contracts, the courts may be 
forced to address the issue. 

A litigant may not avoid a perfected 
charging lien by stipulating to a dismissal or 
settling out of court.26 Such a settlement or 
dismissal without the knowledge of, and 
payment to, the attorney anticipating the 
payment of his or her fees out of the recovery 
is a fraud upon the attorney, whether or not 
there was an intent to commit such fraud.27 
The dispute over fees will remain and the 
attorney will still be able to pursue collection 
efforts through the charging lien process. 


Timely Notice 

The sole criteria for the perfection of a 
charging lien is the requirement of timely 
notice.78 Timely notice requires the attorney 
to either file a notice of lien or otherwise 
pursue the lien in the original action.29 
Although a summary proceeding in the origi- 
nal action is the preferred vehicle for recovery, 
it is not the only avenue and one may pursue 
the lien in a separate action if all the 
requirements for establishment of a charging 
lien have been met.>° However, simply filing 
suit on an alleged charging lien has been held 
to be insufficient notice. An actual ‘‘notice 
of lien” must be filed first.3! 

The use of a charging lien avoids the 
necessity of a separate action at law for fees 
and such action’s attendant infringement upon 
the confidential nature of the attorney-client 
relationship.>2 While it is true that one may 
pursue a charging lien in a separate action at 
law, to do so defeats this primary benefit of 
the charging lien procedure. Were it not for 
the existence of charging liens, an attorney’s 
disputed claim for fees would only be recov- 


erable through a separate lawsuit and trial, 
and not through summary proceedings in the 
original action, as the lien procedure pro- 
vides.33 

Florida courts strongly prefer that attorney- 
client fee disputes are settled through the 
charging lien procedure, thereby avoiding the 
necessity of a separate trial and any corre- 
sponding breaches of attorney-client 
confidentiality.34 This sentiment was ex- 
pressed by the Florida Supreme Court when 
it stated: 
A lawyer’s compensation, like that of every man 
who labors, is his bread and butter. When his 
contract is completed he is entitled to his pay and 
should not be forced to a suit to collect it. Such 
controversies are to be avoided so far as compatible 
with self-respect and his right to reasonable com- 
pensation for his services. Litigation to recover a 
fee is very embarrassing and is never resorted to 
except in cases to prevent injustice, imposition or 
fraud. An attempt to evade payment of an attor- 
ney’s fee comes in poor grace after the work is 
done, the results accomplished and there is no 
question of bona fides.*5 

Two questions continually recur with re- 
gard to the requirement of timely notice. 
First, at what point in time has adequate 
notice of intent to claim a charging lien been 
given? Second, what is the purpose behind 
the timely notice requirement and for whose 
benefit is notice intended? 


It has been held that notice of an intent to 
claim a charging lien must be given prior to 
the close of the original proceedings.>® How- 
ever, exactly when notice must be given and 
what constitutes adequate notice are two 
issues which have not been adequately ad- 
dressed by the courts. Thus, a wide diversity 
of decisions exists throughout Florida’s lower 
courts and those federal courts which have 
interpreted Florida’s charging lien law. 

It has been held that actual “written” 
notice of an intent to claim a charging lien 
need not be given and that timely notice may 
be implied.” The court’s holding in Sinclair, 
where it was held that notice may be given 
orally, seemingly supports the argument for 
implied notice.38 In Sinclair, the attorney’s 
mere mention of the possibility of obtaining 
a lien at the first of two hearings on a motion 
to dismiss satisfied the timely notice require- 
ment. The issue was held to be before the 
Sinclair trial court until entry of its order 
granting a motion to dismiss.*9 

Apparently, all that is required to preserve 
an attorney’s charging lien rights against an 
argument of ‘lack of jurisdiction”’ or “‘fail- 
ure to give adequate notice” is to give notice, 
whether oral, written, or otherwise, in “‘some 
way before the close of the original proceed- 
ing.’40 However, the requirement of timely 
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notice does not mandate the actual ‘‘estab- 
lishment”’ of a lien prior to dismissal of the 
case.‘! The attorney must merely give some 
form of notice prior to the close of the 
original proceedings.*? Once this is done a 
charging lien will be effective even though 
the case may be settled or concluded and 
jurisdiction lacking in all other matters. 


“Timely Notice” Requirement 

An examination into the purpose behind 
the “timely notice” requirement may pro- 
vide guidance for courts and litigants seeking 
to comply with the notice requirement. The 
Third District in Litman v. Fine, Jacobson, 
Schwartz, Nash, Block & England, P.A., 517 
So.2d 88 (Fla. 3d DCA 1987), addressed the 
issue when it stated: 


[T]he precise function of the “‘timely notice” 
requirement . . . is murky. The usual procedure 
by which to assert a claim of lien is to file some 
sort of notice, or petition, for lien — most logically 
seen, perhaps, as the vehicle by which the court’s 
equity jurisdiction is invoked to establish the 
attorney’s theretofore inchoate lien. Establishment 
of a lien not only declares the attorney’s right to 
participate in the recovery, but also confers stand- 
ing upon the attorney to intervene in the action in 
his own name. . . to continue a suit in certain 
circumstances . . . and to appeal if, for example, 
following the attorney’s discharge, the client fails 
to appeal an attorney’s fee issue and the attorney 
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has thus been deprived of notice and hearing on the 
. 

The Litman decision questions whether the 
timely notice requirement is, or should be, 
regarded as truly jurisdictional.*4 Litman fur- 
ther questions whether an attorney may proceed 
in the original action to resolve a fee dispute 
absent notice to the client.45 The questions 
taised by Litman have yet to be adequately 
answered by the courts of this state. 

The question of what constitutes timely 
notice is critical in charging lien actions 
because it is often the most difficult require- 
ment to meet given the nature of the attorney- 
client relationship. An attorney will generally 
be unwilling to jeopardize the attorney-client 
relationship by filing notice of intent to claim 
a charging lien during the closing stages of 
litigation, which is often when attorneys first 
begin to question their ability to collect fees 
from a heretofore satisfied client. As a result, 
notice is often filed at a very late stage in the 
proceedings, and, often times, even after the 
close of proceedings. Such inaction by the 
attorney invariably leads the client to chal- 
lenge the court’s jurisdiction to adjudicate 
the lien, thereby necessitating an inquiry by 
the court into the purpose behind the timely 
notice requirement. 

The requirement of timely notice may be 
said to have three possible beneficiaries: 
third-party judgment or settlement debtors, 
the attorney, and the client. If the purpose of 
the timely notice requirement is to protect 
third parties who may wish to intervene or 
disburse funds from the object of the attor- 
ney’s charging lien, then the notice requirement 
is seemingly satisfied when those third par- 
ties are timely advised of the lien prior to the 
disbursement of any funds, regardless of 
whether such notice is given prior to, or 
subsequent to, entry into a settlement or final 
judgment.** Therefore, an attorney who gives 
notice subsequent to settlement or judgment, 
yet while funds are still in the possession of 
the judgment or settlement debtor, should be 
held to have given adequate notice to the 
third-party judgment or settlement debtors. 

Alternatively, the purpose of the timely 
notice requirement may be to protect the 
rights of the attorney. Absent notice of the 
lien, a judgment or settlement debtor may 
pay the judgment or settlement creditor in 
ignorance of the attorney’s right to a portion 
of the funds.47 The purpose of the notice 
requirement, however, is seemingly satisfied 
if notice is given prior to the disbursement 
of any funds. 

Finally, the purpose of the timely notice 
requirement may merely be to advise the 
client of the attorney’s intent to claim a 
charging lien. Once again, however, the 


notice requirement is seemingly satisfied so 
long as notice is given prior to the disburse- 
ment of funds. Therefore, the author questions, 
as did the Litman court, the value of contin- 
ued strict adherence to the judicial mandate 
that notice be given prior to entry of final 
judgment or into settlement. So long as the 
client, attorney, or third-party debtor receives 
notice prior to the receipt or disbursement of 
any funds, the purpose behind the notice 
requirement is seemingly satisfied. The issue 
is ripe for determination by the Florida 
Supreme Court. 


How to Assert a Lien 

As a practical matter, and in an attempt 
to avoid problems with the requirement of 
timely notice, attorneys should give notice 
of their intent to claim a charging lien in the 
fee agreement. This practice is advocated by 
a number of courts and should effectively 
overcome the defense of lack of notice.48 
However, the inclusion of notice in the fee 
contract presents a dilemma if the function 
of the timely notice requirement is to benefit 
third-party judgment creditors. Such parties 
will generally have no first-hand knowledge 
of the attorney’s fee arrangement with the 
client and may inadvertently disburse settle- 
ment or judgment funds over which the 
attorney has a valid lien. However, in the 
absence of a definitive ruling by the Florida 
courts on the purpose and function of the 
timely notice requirement, a contractual pro- 
vision in one’s fee agreement for charging 
lien rights is the prudent course to follow. 

Attorneys inserting a charging lien clause 
into the fee agreemeni must be careful not 
to expose themselves to an argument of 
‘‘overreaching”’ or misrepresentation in light 
of the attorney’s “superior knowledge.’’49 
Clients should always be fully advised of the 
terms of the fee agreement and should have 
any questions which they may have clearly 
answered. In all cases the attorney will bear 
the burden of justifying the fee agreement 
and showing that no advantage has been 
taken of the client.5° 

Many attorneys also commonly take a 
security interest in various forms of property 
as a means of ensuring payment of their 
fees.5! The security interest may take the 
form of a mortgage, a security agreement on 
personal property, or even actual possession 
of property as collateral. However, attorneys 
who engage in this practice open themselves 
up to the argument that they have waived the 
right to assert a charging lien because they 
looked to the encumbered property as secu- 
rity for the fee rather than to the proceeds of 
recovery in the suit. Thus, such attorneys 
Should also insert a provision in the fee 
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agreement stating that any security interest 
taken on property is in addition to the 
security of the charging lien and does not 
constitute a waiver of the attorney’s right to 
the lien. 

To assert a charging lien, an attorney 
needs to serve upon the client, and file with 
the court, a notice of charging lien, motion 
to adjudicate a charging lien, and an accom- 
panying memorandum of law if in a federal 
district court or state circuit court which 
requires all motions be accompanied by such 
memoranda. The notice of charging lien 
should also be sent to all third parties who 
have an interest in the original proceedings 
and who may be settlement or judgment 
debtors. The notice should state: (1) that the 
attorney has rendered services to the client 
and has expended costs on the client’s behalf; 
(2) that full payment for such services and 
costs has not been made; and (3) that a 
charging lien is asserted against any recovery 
obtained by the client. 

If an attorney voluntarily withdraws from 
a case or a substitution is made pursuant to 
Florida Rule of Judicial Administration 
2.060(h), the attorney should file the notice 
of charging lien concurrent with the with- 
drawal or substitution as a means of protecting 
the discharged attorney’s right to secure the 
payment of any fees determined by the court 
to be owed the attorney. This safety measure 
prevents the client and the client’s new 
attorney from entering into an arrangement 
which will defeat the discharged attorney’s 
right to a fee. 

Upon withdrawal, substitution, or dis- 
charge of the attorney, a motion to adjudicate 
a charging lien should be filed requesting the 
court enter an order stating: (1) that the 
action shall not be dismissed either voluntar- 
ily or by the court prior to the disposition of 
the attorney’s claim for a charging lien; (2) 
requiring all parties give notice to the dis- 
charged attorney of any proceedings intended 
to terminate the subject lawsuit or which 
effect the dispersal of proceeds which the 
client obtains or recovers, either by judgment 
or settlement; and (3) reserving jurisdiction 
in the court to determine the amount of the 
lien and to enforce the lien in proceedings 
subsequent to the entry of final judgment. 

The court’s reservation of jurisdiction is 
essential to the lien. Once final judgment has 
been entered and the time for filing a petition 
for rehearing has passed, the trial court, while 
retaining the power to modify the time and 
manner of enforcement of its final judgment, 
may not amend, alter, or modify the provi- 
sions of its final judgment unless provided 
for by statute or rule. A perfected charging 
lien, however, may never be defeated by 
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dismissal or settlement of the action without 
the knowledge of, or notice to, the attorney 
protected by the lien. Any attempt to defeat 
the lien in such a manner is a fraud upon the 
attorney whether or not it was intended.*2 
The court’s order reserving jurisdiction fur- 
ther makes the attorney a “‘party”’ to the 
proceedings, thus giving the attorney a right 
to notice of any hearings which affect the 
attorney’s lien rights and standing to appeal 
any adverse ruling. 

The importance of filing and serving one’s 
notice of charging lien quickly and without 
delay at the first sign of a client’s discontent 
cannot be over-emphasized. The attorney 
risks losing the court’s jurisdiction and, more 
importantly, losing the suit’s proceeds with 
every second of delay. If the judgment or 
settlement debtors disburse the suit’s pro- 
ceeds prior to receiving notice of the lien, or 
if the court enters its final judgment prior to 
receiving notice, the discharged or substi- 
tuted attorney will be left without any remedy 
other than an independent action at law 
against the client. 

If the charging lien is successful, an order 
should be entered by the court at the close 
of the case stating: (1) that the attorney has 
a valid charging lien on the property recov- 
ered; (2) the amount of the fee and costs 
awarded; (3) that if the property is a liquid 
fund, the attorney be paid the amount owed 
directly from such fund; (4) in the alternative, 
if no liquid fund exists, that such property 
be sold or converted into a liquid fund from 
which the attorney shall then be paid; and (5) 
reserving jurisdiction in the court to enforce 
the lien.>3 The court should then impress the 
final judgment with the lien by instructing 
the clerk to make a marginal notation on the 
recorded judgment so as to give constructive 
notice of the attorney’s charging lien against 
the judgment.*4 If the order on the charging 
lien is not complied with, the attorney may 
then seek either an order of contempt or a 
judgment of foreclosure on the lien.55 


Conclusion 

If properly employed, an attorney’s charg- 
ing lien is one of the most effective weapons 
the attorney has in the fee collection arsenal. 
As a practical matter the lien should always 
be asserted in the fee agreement between the 
attorney and the client. Once it becomes 
apparent a problem may arise over the 
payment of fees, attorneys are well advised 
to immediately file notice of their lien and 
quickly move to adjudicate the lien. The 
“timely notice’’ requirement will continue 
to be hotly litigated in charging lien proceed- 
ings until the Florida courts resolve the 
question of what purpose lies behind the 


notice requirement. Until such time, attor- 
neys must do everything in their power to 
protect themselves and their fees. 
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1189 (Fla. 2d D.C.A. 1979); Herold v. Hunt, 327 
So.2d 240, 241 (Fla. 4th D.C.A. 1976); Chaachou 
v. Chaachou, 122 So.2d 24, 27 (Fla. 3d D.C.A. 
1960); see also Fishback, supra note 5; Kucera, 
330 So.2d at 38. 

12 428 So.2d at 1385; see Daniel Mones, 486 
So.2d at 561. 

13 Lamoureux v. Lamoureux, 59 So.2d 9, 12 
(Fla. 1951). 

14 See Lochner, 551 So.2d at 583. 

15 Freedman v. Horton, Schwartz & Perse, 383 
So.2d 659, 660-62 (Fla. 3d D.C.A. 1980) (court 
will find an implied contract for appellate work as 
long as the client did not communicate or give 
notice to the attorney of its intent not to pay for 
their services); Cf., Stabinski & Funt, P.A. v. 
Baucom, 444 So.2d 1067 (Fla. 3d D.C.A. 1984) 
(Where client voluntarily agreed to contingency 
contract with full knowledge of its provisions and 
consequences, trial court held not to have any basis 
for concluding contingency contract was uncon- 


scionable, inequitable, or contrary to public policy.). 


One district, the Second, has declined to apply the 
contract requirement to cases involving personal 
property. However, its position conflicts with the 
requirement of an express or implied contract as 
enunciated by the Supreme Court of Florida and, 
as such, is probably invalid. See Daniel Mones, 486 
So.2d at 561; Sinclair, 428 So.2d at 1385. 

16 Nichols, 46 So.2d at 724. 

17 See Sinclair, 428 So.2d at 1384. 

18 See Yarbrough v. Abe Rosenberg, P.A.,__ 
So.2d ___, 15 F.L.W. D1911 (Fla. 4th D.C.A. 
1990) (charging lien denied attorney in a dissolu- 
tion action where there was no express understanding 


in the fee agreement that payment was either 
dependent upon recovery or would arise from it). 

19 See Litman, 517 So.2d at 91, n.3; Sinclair, 
428 So.2d at 1384. 

20 Litman, 517 So.2d at 91-92, n.3; see also 
Conroy, 392 So.2d at 937 (While it is unnecessary 
that attorney prove there was an agreement that 
proceeds be paid from the recovery, it is enough 
to show an implied understanding that the client 
would pay him a reasonable fee.). 

21 See Kucera, 330 So.2d at 39; see also Pasin, 
412 So.2d at 44 (Fla. 3d D.C.A. 1982) (error to 
impose charging lien on money received by client 
from sale of condominium where attorney unsuc- 
cessfully defended client in suit for specific 
performance of condominium sale contract; lien 
may issue only if attorney has in fact recovered 
proceeds). 

ee Dowda & Fields, 452 So.2d at 1143. 

Id. 

24 Gay, 105 So.2d at 773. 

25 Telsave Leasing Group v. Teltec Saving 
Communications Co., 506 So.2d 58, 59 (Fla. 3d 
D.C.A. 1987). 

26 Miller v. Scobie, 11 So.2d 892, 894 (Fla. 
1943); United States v. Transocean Air Lines, 356 
F.2d 702, 705 (Sth Cir. 1966). 

27 Miller, 11 So.2d at 894. 

28 Sinclair, 428 So.2d at 1385; but see Dowda 
& Fields, 452 So.2d at 1143 (Mere filing of 
notice of intent to claim a charging lien in the 
pending original action by attorney does not 
establish the attorney’s lien against the judgment, 
nor give adequate constructive notice of the attor- 
ney’s charging lien to parties dealing with the 
client with respect to the judgment.). 

29 Daniel Mones, 486 So.2d at 561. 

31 Td. 

32 Sinclair, 428 So.2d at 1385; Newton v. 
Keifer, 547 So.2d 727, 728 (Fla. 2d D.C.A. 1989). 

33 Chaachou, 122 So.2d at 27. 

34 Daniel Mones, 486 So.2d at 561; Sinclair, 428 
So.2d at 1385; Newton, 547 So.2d 728; Litman, 
517 So.2d at 91; Dowda & Fields, 452 So.2d at 
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1143. One of the great advantages of employing a 
charging lien to recover one’s fees is the absence 
of any statute of limitations when the lien is 
pursued in a summary proceeding, although stat- 
utes of limitations for actions will apply when the 
lien is pursued in independent actions at law. 
Nichols, 46 So.2d at 724. As long as the judgment 
is kept alive, the lien survives. In Nichols, the 
attorney asserted his lien rights more than 18 years 


after the judgment was entered. Jd. at 723. 

35 In re Barker’s Estate, 75 So.2d 303, 304 (Fla. 
1954). 

36 Daniel Mones, 486 So.2d at 561. 

37 Armando Gerstel, 43 B.R. at 930. 

38 Sinclair, 428 So.2d at 1385. 

39 Id; but see Daniel Mones, 486 So.2d at 561 
(“‘[s]imply filing suit gave his former clients 
insufficient notice’). 
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40 Daniel Mones, 486 So.2d at 561. 

41 Hannah v. Elder, 545 So.2d 503, 504 (Fla. 4th 
D.C.A. 1989); see also Zimmerman v. Livnat, 507 
So.2d 1205, 1206-07 (Fla. 4th D.C.A. 1987) 
(where reservation made for award of attorneys’ 
fees in order permitting attorney’s withdrawal, 
attorney may assert lien after settlement and final 
judgment). 

42 Hannah, 545 So.2d at 504. 

43517 So.2d at 93, n.6 (citations omitted). 

“1d. 

46 See id.; see also Daniel Mones, 486 So.2d at 
563 (Boyd, J., concurring) (declaring that the 
purpose of the charging lien’s ‘‘timely notice” 
requirement is to benefit third parties). 

47 Litman, 517 So.2d at 93, n.6. 

48 See Lochner, 551 So.2d at 583 (attorney 

advised to provide for his lien in the fee agreement, 
since such an express agreement avoids confusion 
on the part of the client and eliminates unnecessary 
source of conflict); Litman, 517 So.2d at 92, n.5 
(attorney well advised to provide for lien in fee 
agreement). See generally Nussbaum, supra, at 
114. Mr. Nussbaum suggests the following lan- 
guage be included in an attorney’s fee agreement 
as a matter of course: 
“*To protect our fees and costs until they are paid, 
the firm is entitled to an attorney’s charging lien 
on all real property and personal property, monies, 
including lump sum or period alimony, any assets, 
or other things of value which we recover, obtain, 
preserve or protect for you in any lawsuit and that 
any fees you are required to pay us shall be paid 
out of any recovery or the assets preserved and 
protected for you. In the event we are discharged 
or are required to withdraw as your attorneys 
before completion of any suit that is filed, prior to 
our substitution we shall be entitled to obtain an 
order protecting our right to a charging lien and to 
have the amount of our fee determined in the same 
action before that suit is dismissed or concluded.” 
Id. 

49 Nussbaum, supra, at 115; see also Fishman 
v. Thompson, 181 So.2d 604, 608-09 (Fla. 3d 
D.C.A. 1965) (court of equity will not hesitate to 
rescind and cancel a contract where it is perfectly 
plain to court that one party has overreached the 
other and gained an unjust advantage which would 
be inequitable to permit him to enforce), reh’g 
denied, 188 So.2d 814 (Fla. 1966). 

5° Renno v. Sigmon, 4 So.2d 11, 12 (Fla. 1941); 
Reid v. Johnson, 106 So.2d 624, 627 (Fla. 3d 
D.C.A. 1958), reh’g denied, 112 So.2d 9 (Fla. 
1959). 

51 See Nussbaum, supra, at 115. Mr. Nuss- 
baum’s article provides an excellent discussion on 
attorney’s charging liens, the wisdom of taking a 
security interest in property for one’s fees, and of 
inserting a charging lien provision in the fee 
agreement. Mr. Nussbaum speaks from the practi- 
cal experience of having been a member of the 
litigant firm in the landmark Sinclair decision. 

52 See Transocean Air Lines, 356 F.2d at 705; 
Forman v. Kennedy, 22 So.2d 890, 891 (Fla. 
1945); Miller, 11 So.2d at 894. 

53 Nussbaum, supra, at 118. An attorney may 
also recover interest on the charging lien, at least 
from the date the settlement or judgment proceeds 
are received by the former client, but not, however, 
from the date the lien is entered or the settlement/ 
judgment is reached. Tietig, P.A. v. Southeast 
Constr. Corp., 520 So.2d 633, 634 (Fla. 4th D.C.A. 
1988), reh’g denied, 534 So.2d 401 (Fla. 1988). 

+4 Dowda & Fields, 452 So.2d at 1143. 

55 Nussbaum, supra, at 118. 


— 
j 
5 | 
4 
‘ 
4 
} 


IMPAIRMENT OF EARNING CAPACITY 
AS AN 
ELEMENT OF DAMAGES 


s it your opinion that an injured 

client without any record of past 

earnings cannot be awarded dam- 

ages for loss of future earning 
capacity? All too frequently an attorney that 
gives such an opinion may very well be 
ignoring a valid opportunity to enhance the 
client’s economic compensation. 

A review of the law pertaining to claims 
for loss of future earning capacity reflects 
numerous instances in which recoveries for 
permanently injured plaintiffs have been in- 
creased by asserting such claims. Claims for 
loss of earning capacity have been properly 
brought on behalf of injured housewives with 
no prior work experience and for injured 
plaintiffs earning more money at the time of 
trial than at the time of the accident. 


Making a Claim 

To assert a claim for an injured plaintiff’s 
loss of earning capacity, the attorney must 
specifically plead a loss of earning capacity 
as an element of damages in the complaint.! 
The failure to allege loss of earning capacity 
will preclude a recovery for this element of 
damages.” 

When evaluating a plaintiff’s claim for 


by Scott J. Silverman 
and Richard J. Potash 


loss of earning capacity, the practitioner 
should look beyond the plaintiff’s actual lost 
earnings.> An award for loss of earning 
capacity is measured by the plaintiff’s perma- 
nently impaired ability to earn money in the 
future, rather than any actual lost earnings.* 
The rationale in awarding damages for loss 
of earning capacity “‘is based upon a show- 
ing that the capacity to labor has been 
diminished as a result of the injuries re- 
ceived.”5 An award for loss of earning 
capacity must be reduced to present value.® 
In short, a claim for future loss of earning 
capacity is measured not by the plaintiff’s 
actual lost wages, but by the plaintiff’s 
permanently impaired ability to earn money 
in the future.’ 

In Florida Greyhound Lines, Inc. v. Jones, 
60 So.2d 396 (Fla. 1952), the Florida Su- 
preme Court addressed the issue of whether 
an injured housewife with no prior history of 
earnings was entitled to an award of damages 
for impairment of her future earning capacity. 
The defendant argued that without some 
evidence from which the extent of impair- 
ment to earnings could be computed with 
reasonable certainty, the housewife was not 
entitled to more than nominal damages for 


her lost earning capacity. The defendant 
argued that to do otherwise would permit the 
jury to speculate in assessing more than 
nominal damages. 

The court rejected the defendant’s argu- 
ment and held that the injured housewife was 
entitled to damages for her loss of earning 
capacity. By ruling in favor of the plaintiff, 
the court stated that it was “‘not primarily 
concerned with the loss of earnings but with 
loss of power to earn’’ (emphasis added).® 
The court reasoned that although the house- 
wife may never have previously earned a 
cent, there might come a day when her 
spouse would become disabled and she would 
have to earn money to support her family. 
Her lack of ability to earn in the future would 
then translate into a ‘“‘very real loss’”” which 
is compensable.? 

Not only are housewives without any 
history of earnings entitled to make claims 
for loss of earning capacity, but permanently 
injured children may be eligible for such 
relief as well.!° 


Required Evidentiary Showing 
When prima facie evidence is presented 
at trial establishing that the plaintiff sustained 
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a permanent injury, the court is required to 
instruct the jury on the issue of loss of future 
earning capacity.'' The evidence presented 
at trial must be sufficiently detailed so that 
the trier of fact can quantify the loss of 
earning capacity.!2 

In Atlantic Coast Line Railroad Co. v. 
Ganey, 125 So.2d 576 (Fla. 3d DCA 1980), 
the court concluded that a jury may, in 
assessing damages for loss of earning capac- 
ity, consider mortality tables, the plaintiff’s 
age, health, habits, occupation, surroundings, 
and earnings (both before and after the 
injury).'3 Evidence of all or at least some of 
these elements is necessary to establish a 
proper predicate for an award of loss of 
future earning capacity.'4 

A loss of future earning capacity may exist 
whether or not the injured plaintiff has 
moved into a more profitable line of work or 
is continuing to work in the same line of 
employment without any actual reduction in 
earnings. 

In Cox v. Shelly Tractor and Equipment, 
Inc., 495 So.2d 841 (Fla. 3d DCA 1986), the 
plaintiff testified that he was unable to 
perform his work as he had before his 
injuries, and now required the aid of another 
worker to perform his work in a timely 
manner. The jury returned a verdict for the 
plaintiff, but the trial court ordered a remitti- 
tur. The trial court, in justifying the remitter, 
noted that the plaintiff was earning more at 
the time of trial than prior to the accident, 
and that there was no testimony presented 
showing that the plaintiff would be unable 
to continue his present employment. 

On appeal, the Third District concluded 
that the plaintiff’s testimony reflecting his 
need for assistance in performing his work 
was sufficient to support an award for loss 
of future earning capacity, regardless of the 
plaintiff’s present earnings. 

In Long v. Publix Super Markets, Inc., 458 
So.2d 393 (Fla. Ist DCA 1984), the plaintiff 
introduced evidence that she sustained a 
permanent injury and that her arm was 10 
percent less efficient. She also presented 
evidence that at the time of the trial she was 
earning as much or more than she earned 
prior to her injury. Her employer testified 
that she had an “excellent” future in her 
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present job. The trial court refused to instruct 
the jury on the plaintiff's claim that her 
injury had impaired her future earning capac- 
ity. On appeal, the First District concluded 
that the trial court erred in refusing to instruct 
the jury on the plaintiff’s claim for loss of 
earning capacity. 

[T]he fact that plaintiff at the time of trial is 
earning as much or more than she did prior to the 
injury does not preclude her from asking the jury 
to consider loss of future earning capacity. Such 
circumstances may make her burden of persuasion 
more difficult, but they do not defeat her opportu- 
nity to try.!5 

The court further noted that by instructing 
the jury on loss of earning capacity, the jury 
may look beyond the plaintiff’s less-than- 
guaranteed present employment, and deter- 
mine the effect of the impairment on the 
plaintiff’s future earning capacity .16 

In Allstate Insurance Co. v. Shilling, 374 
So.2d 611 (Fla. 4th DCA 1979), the plaintiff 
sustained a soft-tissue injury. At the time of 
trial, the plaintiff was working at the same 
job she had prior to the accident, and no loss 
of earnings had occurred. However, there 
was testimony that the plaintiff had to mod- 
ify her work habits to some degree. The 
defendant argued that the plaintiff was not 
entitled to an award for loss of earning 
capacity because there was no proof of any 
actual lost earnings. 

The Fourth District affirmed the jury 
verdict and stated that an award of damages 
for loss of earning capacity is not dependent 
upon the plaintiff’s actual earnings, either 
before or after the accident. The court further 
noted that a claim for loss of earning capacity 
is not precluded even when the plaintiff has 
resumed work after suffering the injury or is 
working at the time of trial. These are merely 
some of the factors for the jury to weigh in 
deciding whether to award damages for loss 
of future earning capacity. 


Jury Instructions 

Florida Standard Jury Instruction 6.2 is the 
Florida Supreme Court-approved jury instruc- 
tion on loss of future earning capacity. It 
informs the jury that it may award damages 
for: 
[Any earnings] [Any working time] lost in the past 
[and any loss of ability to earn money in the 
future.] 


or 


Any loss of ability to earn money sustained in the 
past [and any such loss in the future | (emphasis 
added). 

It is the opinion of these authors that the 
present standard jury instruction for future 
loss of earning capacity does not adequately 
inform juries of the basis and rationale 
behind such an award. The standard instruc- 


tion permits defense counsel to argue that 
because the injured plaintiff is earning a 
greater salary at the time of trial than on the 
date the injury occurred, there should be no 
award of any damages for loss of future 
earning capacity. The standard jury instruc- 
tion does not advise the jury that such an 
award is not dependent upon actual earnings 
prior to or after the date of the injury. 

An effective jury instruction on loss of 

earning capacity was presented by the plain- 
tiff to the trial court in Goldstein v. Walters, 
126 So.2d 759 (Fla. 2d DCA 1961). That 
instruction stated: 
You are instructed that you may award plaintiff 
such sum as you find represents the reasonable 
value of her diminished earning capacity, if any, 
resulting from the accident. If you find that 
[plaintiff] has been permanently injured and, as a 
result, [plaintiff’s] capacity to earn money in the 
future has been impaired, it will be proper to 
consider and attempt to measure such loss even 
though [plaintiff] has not offered any proof of loss 
of earnings in the past or in the future, since, 
[plaintiff] will not again have the opportunity to 
demonstrate or prove such loss, as the law entitles 
[plaintiff] to but one trial, and that is now. 

The trial court refused to give the instruc- 
tion to the jury, reasoning that the plaintiff 
was not entitled to damages for loss of future 
earning capacity because she was a house- 
wife prior to the accident. However, the 
Second District, citing Florida Greyhound 
Lines v. Jones, remanded the case for a new 
trial on damages because the foregoing in- 
struction for loss of earning capacity was 
appropriate under the circumstances. 

A trial court’s failure to properly instruct 
the jury on the loss of capacity to earn should 
result in a remand for a new trial as in 
Goldstein.” However, the plaintiff must ob- 
ject to the trial court’s refusal to give the 
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instruction, or else the trial court’s refusal 
will be deemed waived on appeal.!® 


Conclusion 

As an advocate, a lawyer must zealously 
assert the client’s position under the rules of 
the adversary system.'? While the client 
cannot be expected to know of the potential 
compensation for loss of future earning ca- 
pacity, it is certainly something the lawyer 
should recognize and assert. Since actual 
earnings, both prior to and after the occur- 
rence of the injury, are merely factors for the 
jury to consider in awarding such damages, 
the potential compensation for loss of future 
earning capacity should never be ignored. 
The proper evidentiary predicates can result 
in the recovery of damages for loss of 
earning capacity even for persons who never 
had any actual earnings. 


' Seltzer v. Grine, 79 So.2d 688 (Fla. 1955). 

2 Jd. at 689. In order to make a timely amend- 
ment io the complaint, the opposing party must be 
provided with the opportunity to contest the claim 
for loss of earning capacity. 

3 Mullis v. City of Miami, 60 So.2d 174 (Fla. 
1952); Renuart Lumber Yard v. Levin, 49 So.2d 
174 (Fla. 1950); Atlantic Coast Line Railroad Co. 
v. Ganey, 125 So.2d 576 (Fla. 3d D.C.A. 1960); 
see also Allstate Insurance Co. v. Shilling, 374 
So.2d 611 (Fla. 4th D.C.A. 1979) (Damages for 
loss of earning capacity are not dependent on the 
injured party’s earnings either prior to or following 
the accident.). 

4 Td. 

5 Allstate Insurance Co. v. Shilling, 374 So.2d 
611, 612 (Fla. 4th D.C.A. 1979); see also Cox v. 
Shelley Tractor and Equipment, Inc., 495 So.2d 
841 (Fla. 3d D.C.A. 1986); Goldstein v. Walters, 
126 So.2d 759 (Fla. 2d D.C.A. 1961). 

6 Seaboard Coast Line Railroad Co. v. Burdi, 
427 So.2d 1048 (Fla. 3d D.C.A. 1983), cert. 
denied, 431 So.2d 988 (Fla. 1983). 

7 Atlantic Coast Line Railroad Co. v. Ganey, 
125 So.2d at 579. 

8 Florida Greyhound Lines, Inc. v. Jones, 60 
So.2d 396, 398 (Fla. 1952). 

9 Id. 

10 Atlantic Coast Line Railroad Company v. 
Ganey, 125 So.2d at 579, citing, Tampa Electric 
Co. v. Bazemore, 96 So. 297 (Fla. 1923); see also 
North Broward Hospital District v. Johnson, 538 
So.2d 871 (Fla. 4th D.C.A. 1988), reh’g denied, 
538 So.2d 871 (1989) (In this medical malpractice 
case, substantial evidence was introduced at trial 
demonstrating that the plaintiff, a minor, sustained 
permanent brain damage at birth thereby diminish- 
ing her capacity to labor in the future.). The Fourth 
District Court of Appeal, citing, Sadlowski v. 
Meeron, 215 N.W. 422 (Mich. 1927), stated, 
“<[U]nder the circumstances usually found with 
minors who have no earning or employment 
record, they should not be deprived of the right to 
recovery for an impairment of future earning 
capacity.” Goldstein v. Walters, 126 So.2d 759 
(Fla. 2d D.C.A. 1961) (The plaintiff was a house- 
wife prior to the subject accident and was entitled 
to an instruction on loss of future earning capac- 
ity.). 

1 Platt v. Schwindt, 493 So.2d 520 (Fla. 2d 


D.C.A. 1986); Hatfield v. Wells Brothers, Inc. 378 
So.2d 33 (Fla. 2d D.C.A. 1980), cert. denied, 388 
So.2d 1119 (Fla.1980) (Where there is evidence 
of a permanent injury to a plaintiff, it constitutes 
error to refuse to instruct the jury on loss of earning 
capacity, even where there has been no evidentiary 
showing of any diminution of the plaintiff’s earn- 
ings from the incident giving rise to the claim.); 
Grant v. Hoffman, 151 So.2d 287 (Fla. 2d D.C.A. 
1963), cert. denied, 155 So.2d 694 (Fla. 1963) 
(Three physicians testified that the plaintiff sus- 
tained a permanent injury; however, there was no 
evidence presented as to how the plaintiff’s injuries 
would have affected her earning power. The 
Second District Court of Appeal held that the trial 
court erred in refusing to instruct the jury with 
respect to the plaintiff’s claim of diminished future 
earning capacity.); Cf. Allstate Insurance Co. v. 
Shilling, 374 So.2d at 613 “In most cases, 
evidence tending to show the existence of some 
degree of permanent injury is sufficient to warrant 
an instruction on damages for impairment of 
earning capacity, provided there exists some basis 
upon which the jury can reasonably assess dam- 
ages.” (Emphasis added.) 

12 Long v. Publix Super Markets, Inc., 458 
So.2d 393, 394 (Fla. 1st D.C.A. 1984) (All that is 
required to justify an instruction on loss of future 
earning capacity is that there be reasonably certain 
evidence that the capacity to labor has been 
diminished and that there exists a monetary stan- 
dard against which a jury can measure the future 
loss.); see also Atlantic Coast Line Railroad Com- 
pany v. Ganey, 125 So.2d at 579. 

13 See also Brown v. Sisto, 532 So.2d 683 (Fla. 
5th D.C.A. 1988), reh’g granted, 532 So.2d 683 
(A plaintiff’s sporadic history of earnings due to 


arrests and incarcerations is admissible and rele- 
vant to the issue of loss of future earning capacity. 
A failure by the trial court to admit such evidence 
at trial will be deemed reversible error. On rehear- 
ing, the Fifth District Court of Appeal entered an 
agreed upon order of remittitur on the plaintiff’s 
claimed loss of future earning capacity.); Long v. 
Publix Super Markets, Inc., 458 So.2d 393 (Fla. 
1st D.C.A. 1984) (A plaintiff’s current earnings 
provide a basis for determining the pecuniary value 
of acclaim for loss of earning capacity.); Cf, North 
Broward Hospital District v. Johnson, 538 So.2d 
at 874 (In the case of a minor, a jury is entitled to 
consider such factors as age, life expectancy, 
talents, health, habits, skills, experience and train- 
ing, if any.). 

14 Atlantic Coast Line Railroad Co. v. Ganey, 
125 So.2d at 579. The Third District Court of 
Appeal also noted that ‘‘All of these items are 
appropriate, though less than all may suffice.” See 
also Hubbs v. McDonald, 517 So.2d 68 (Fla. 1st 
D.C.A. 1987) (Evidence of an injured party’s 
earnings both before and after the injury is sus- 
tained furnishes a monetary standard against which 
a jury can measure any future loss in earning 
capacity; however, entitlement of an instruction is 
not dependent upon these earnings.). 

15 Long v. Publix Super Markets, Inc., 458 
So.2d 393, 394 (Fla. 1st D.C.A. 1984). 

16 Td, 

17 See Grant v. Hoffman, 151 So.2d 287 (Fla. 
2d D.C.A. 1963), cert. denied, 155 So.2d 694 (Fla. 
1963). 

18 Burris v. Bowe’s Funeral Home, Ltd., 204 
So.2d 257 (Fla. 2d D.C.A. 1967). 
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nder I.R.C. §1031, gain or loss 
is not recognized upon the like- 
kind exchange of property held 
for use in a trade or business 


or for investment. The property received in a 
like-kind exchange receives a basis equal to 
that of the property exchanged (an “‘ex- 
changed basis’’), adjusted for boot received 
in the transaction.! The exchanged basis 
makes possible the shifting of basis between 
related persons, and the consequent deferral 
or elimination of gains on subsequent dispo- 
sitions of the exchanged property to an 
unrelated third person. 

The Revenue Reconciliation Act of 1989,? 
applicable to transfers made after July 10, 
1989,> changed the rules governing like-kind 
exchanges between related persons. Under 
prior law, exchanges between related persons 
were treated identically with exchanges be- 
tween unrelated persons. The 1989 Act added 
new subsections (f) and (g), imposing a 
two-year holding period and providing for 
suspension of the holding period for time 
during which the risk of loss is substantially 
diminished. 

The potential for basis-shifting as a method 
of deferring gains has frequently gone unno- 
ticed. The congressional action serves to 
draw attention to the possibilities of basis- 
shifting, and provides a mechanism for struc- 
turing such exchanges with an eye to 
subsequent dispositions. However, the amend- 
ment raises questions requiring clarification 
by either Congress or the Internal Revenue 
Service. 


Operation of §1031(f) 

To illustrate the deferral of gains afforded 
by the basis-shifting between related parties, 
consider the following transaction. A-Corp 
and B-Corp are brother-sister corporations, 
each owned by the same individual. They are 
members of a “controlled group of corpora- 
tions” under I.R.C. §1563(a)(2), and, therefore, 
are “related parties’ for purposes of I.R.C. 
§1031.4 A-Corp and B-Corp each own a 
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TAX LAW NOTES 


Basis-Shifting Between Related Persons: 
Like-Kind Exchanges After the 
Revenue Reconciliation Act of 1989 


The congressional 
action provides a 
mechanism for 
structuring such 
exchanges with an 
eye to subsequent 
dispositions 


by Vitauts M. Gulbis 


single asset, unencumbered real property held 
for investment having a fair market value of 
$100X. A-Corp has a basis of $10X in its 
land (“Alpha Acre’’) and B-Corp has a basis 
of $90X in its land (“Beta Acre’). An 
unrelated third party desires to acquire Alpha 
Acre. If A-Corp were to sell Alpha Acre, it 
would have a gain of $90X. If A-Corp and 
B-Corp, prior to the sale of Alpha Acre, 
exchange Alpha Acre for Beta Acre, B-Corp 
would hold Alpha Acre with a basis of $90X 
and A-Corp would hold Beta Acre with a 
basis of $10X. On a subsequent sale of Alpha 
Acre by B-Corp, there would be a recognized 
and realized gain by B-Corp of only $10X. 
A-Corp’s unrealized gains are transferred to 
Beta Acre and are deferred until the disposi- 
tion of Beta Acre. 

Basis-shifting may also occur between 
family members. Typically, a senior member 
of a family with low-basis property would 
exchange the low-basis property for high- 
basis property held by a junior family mem- 


ber. The junior family member would then 
sell the exchanged property for little or no 
gain. The gain of the senior family member 
would be deferred indefinitely and, in the 
absence of a recognition event prior to death, 
would escape income taxation entirely.5 
The 1989 Act addresses basis-shifting 
between related persons® by disqualifying 
such exchanges from nonrecognition treat- 
ment if either of the related persons disposes 
of the property received in the exchange 
within two years after the exchange.’ The 
two-year holding period is suspended for any 
period of time during which the risk of loss 
is substantially diminished, such as by the 
holding of a put with respect to the property 
or the holding of an option by another 
person.® If a related person exchange is 
disqualified by reason of a later disposition, 
gain or loss is to be taken into account as of 
the date of the disqualifying disposition.? The 
Statutory reference to recognition of “gain or 
loss”’ is misleading. Under I.R.C. §267(a)(1), 
no deduction is allowed for losses arising 
from the sale or exchange of property be- 
tween related persons; instead, losses serve 
to reduce gains on subsequent dispositions.!° 


Unanswered Questions 
¢ What is a disposition? 

If there is a “disposition”? of the ex- 
changed property by either related person 
within the two-year period, the transaction 
will not qualify for nonrecognition treatment. 
The statute defines the critical term “‘disposi- 
tion”’ by exceptions. First, transfers resulting 
from the death of either the taxpayer or the 
related person within the two-year holding 
period do not result in a disposition, and 
satisfy the holding period requirement.!! Sec- 
ond, if the exchange occurs before the threat 
of a compulsory or involuntary conversion 
within the meaning of I.R.C. §1033, such a 
conversion is not treated as a disposition.!2 
Third, a disposition does not disqualify the 
exchange if it is established to the satisfac- 
tion of the secretary that neither the exchange 


nor the disposition had as one of its principal 
purposes the avoidance of federal income 
tax.!3 

The legislative history leaves further con- 
struction of the term ‘‘disposition”’ unclear. 
The House report specifically includes as 
disqualifying dispositions sch nonrecogni- 
tion transfers as transfers to a controlled 
corporation under I.R.C. §351 and transfers 
to a partnership under I.R.C. §721.!4 T’ 
Senate report sheds no additional light on this 
issue, but states that the exception for dispo- 
sitions not having a tax avoidance purpose is 
intended generally to apply to: (1) transac- 
tions involving the exchange of undivided 
interests which consolidates ownership of the 
interests; (2) disposition of property in nonre- 
cognition transactions; and (3) transactions 
that do not involve basis-shifting.'5 The 
conference report, without elaboration, sim- 
ply follows the Senate amendment.!© 

The legislative history summarized sug- 
gests that both the term “‘disposition’’ and 
the exception for dispositions not having a 
tax avoidance purpose are to be broadly 
construed. If this interpretation is correct, 
nonrecognition transactions such as I.R.C. 
§351 transfers to a controlled corporation, 
I.R.C. §721 transfers to a partnership, gifts, 
and I.R.C. §1041 transfers between spouses 
are treated as “‘dispositions,’ but may be 
excluded if they are established not to have 
a tax avoidance purpose. 

The issue of whether nonrecognition events 
such as those suggested constitute “‘disposi- 
tions” is important to the application of the 
statute. If, as seems clear, nonrecognition 
transfers are ‘‘dispositions,’ such transfers 
would disqualify the exchange unless the 
absence of a tax avoidance purpose is estab- 
lished to the secretary. It is important to note 
that the existence of a tax avoidance purpose 
in either the exchange or the later disposition 
disqualifies the exchange.'7 The exception 
places the burden upon the taxpayer. Until 
further clarification of the exception emerges 
from Congress or the Service, despite the 
potential applicability of the exception for 
transactions lacking a tax avoidance purpose, 
conservative advisors can be expected to 
caution parties engaging in related person 
exchanges not to engage in any nonrecogni- 
tion transfers of the property within the 
two-year holding period. In the intra-family 
context, post-exchange transfers to family 
members, trusts, controlled corporations, and 
partnerships should be analyzed with caution. 
The related party rules make reference to 
I.R.C. §267(b) and do not include references 
to a partner and his partnership. This over- 
sight is intended to be corrected by §2(h) of 
the Technical Corrections Act proposed August 


Inaginative 
transactions having 
the effect of a 
related party 
exchange should be 
approached 
cautiously 


6, 1990 (which would affect transfers after 
August 3, 1990) by including in the defini- 
tion of related party a partner and his 
partnership as provided in I.R.C. §707(b). 
Similar caution is appropriate in the corpo- 
rate context, for subsidiary liquidations under 
IR.C. §332 and reorganizations. 


°¢ What is an “‘indirect’’ disposition? 
Both the House and Senate reports clearly 
indicate that ‘‘indirect”’ dispositions disqual- 
ify the exchange.!8 The example given in the 
legislative history is that of the disposition 
of stock of the related corporation with which 
the property was exchanged. Using the facts 
of the above example, such an indirect 
disposition would occur if the common owner 
of A-Corp and B-Corp, instead of authorizing 
the disposition of Alpha Acre, transferred all 
of the stock of B-Corp (the owner of Alpha 
Acre) to the unrelated third party. Combining 
the ‘‘indirect disposition’”’ concept with the 
broad construction of ‘‘disposition”’ used in 
the legislative history suggests that the ex- 
change may be disqualified if a party to the 
exchange subsequently undergoes a change 
in ownership. For example, stock or assets 
of a corporate party to the exchange may be 
transferred in an acquisitive or divisive reor- 
ganization. Like-kind exchanges prior to such 
reorganizations may be part of the plan to 
“tailor” the assets with an eye to future 
reorganizations or acquisitions. The excep- 
tion for exchanges not having a tax avoidance 
purpose is of small comfort in planning the 
later transaction. Although there may have 
been no tax avoidance purpose in either the 
initial exchange or the subsequent transac- 
tion, the burden of showing the absence of a 
tax avoidance purpose remains on the tax- 
payer and adds uncertainty to planning the 
subsequent transaction. Further, since the 
exchange and the subsequent change in own- 
ership may be economically unrelated, an 
advisor to the subsequent transaction may not 
know of the previous exchange or have 
reason to anticipate its possible effect. 


° When are exchanges with unrelated par- 
ties “‘stepped’’ together? 

Like-kind nonrecognition treatment does 
not apply to exchanges involving unrelated 
parties which are part of transactions or 
series of transactions “structured to avoid the 
purpose of this subsection.’’!9 The legislative 
history indicates that the kind of transaction 
intended to be reached is an exchange by a 
taxpayer with an unrelated person pursuant 
to a prearranged plan, after which the unre- 
lated person exchanges the property with a 
party related to the taxpayer. The intent is 
thus to reach exchanges involving a straw.7° 

The potential applicability of this provi- 
sion is raised whenever a related party 
disposes of the exchanged property, once 
held by another related party within two 
years of exchange by the other related party. 
The legislative history speaks of an exchange 
“pursuant to a prearranged plan,” raising 
evidentiary problems not easily resolved. 
Further, it is uncertain how the transaction is 
treated if the parties are not related at the 
time of the first exchange, but become 
related within the two-year holding period. 
In addition to the undefined nature of the 
statutory provision, it is unclear from the 
statute how the effects of disqualification are 
to be treated on the return. From the language 
of the statute, it appears that the initial 
exchange involving a related party would be 
disqualified, raising the issue of when the 
related party should recognize income. Would 
it be proper to amend the prior return for the 
year of the exchange, or should the income 
be recognized in the year of disposition by 
the transferee related party? The concluding 
language of I.R.C. §1031(f)(4) suggests that 
the controlling date is the date of a subse- 
quent disqualifying disposition, but the refer- 
ence in paragraph (4) to the “‘exchange”’ 
which is part of the transaction suggests 
looking back to the original exchange. 


° When is the holding period suspended? 

The two-year holding period is suspended 
for any time during which the holder’s risk 
of loss is substantially diminished by the 
right to “‘put”’ the property, by the holding 
by another person of a right to acquire the 
property, or by a short sale.2! The purpose is 
to prevent avoidance of the two-year holding 
period through the use of a contractual 
arrangement which contains some steps to- 
ward an actual disposition, but postpones 
consummation until the holding period has 
run.?2 If, for example, B-Corp, within two 
years of the exchange, enters into a contract 
with an unrelated person, giving it the right 
to “‘put” the exchanged property, Alpha 
Acre, to the unrelated person at a fixed price 
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on a date after the running of the two-year 
holding period (such as an agreement to sell, 
closing after the holding period runs), B- 
Corp has garnered many of the advantages 
of basis-shifting without waiting the neces- 
sary two years. 

Congress was certainly justified in trying 
to reach the abusive transaction described. 
However, given the broad construction of 
“disposition” and the extension to “‘indi- 
rect” transfers, there may be situations in 
which the holding period is suspended for the 
time in which stock of a corporate party to a 
related person exchange is covered by a put 
or option. Such a put or option is a common 
feature in a closely-held corporation, and 
often serves purposes other than basis- 
shifting. Although suspension of the period 
would be appropriate in cases in which the 
corporation is used to make an indirect 
disposition, it adds uncertainty to disposi- 
tions of the stock of a corporation having 
activities in addition to holding title to the 
transferred property. The likelihood that a 
subsequent disposition of stock will be seen 
as falling within the exception for transac- 
tions not having as one of the principal 
purposes the avoidance of federal income 
taxation offers small comfort in a planning 
context. 


Conclusion 

The related person exchange rules serve 
the unintended purpose of alerting practi- 
tioners to the possibilities of basis-shifting 
between related persons. This statutory test, 
simply requiring a two-year holding period, 
provides a bright-light test which offers 
certainty and simplicity to the planning en- 
deavor. Basis-shifting, as a tax deferral 
mechanism, can be useful in an intra-family 
context, when sales of low-basis property are 
contemplated for the intermediate future (more 
than two years later). The gains will be 
deferred within the family group, with the 
possibility that the gains will escape taxation 
entirely upon the death of the holder. 

Exchanges between related corporations 
of property intended to be sold more than two 
years after the exchange also provide oppor- 
tunities for substantial deferrals. However, 
the extent to which subsequent transactions 
may disqualify the exchange from like-kind 
treatment is uncertain. Until the scope of the 
term “disposition” and the exception for 
transactions without a tax avoidance purpose 
are clarified by Congress or the Internal 
Revenue Service, parties engaging in such 
transactions should be advised to avoid any 
kind of direct or indirect transfers within the 
subsequent two years. Moreover, in transac- 
tions involving corporate parties, options or 
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puts with respect to the stock of either party 
to the exchange should be carefully analyzed 
to avoid the rules governing suspension of 
the holding period. Finally, in view of the 
legislative authority to collapse a series of 
transactions structured to avoid the holding 
period rules, imaginative transactions having 
the effect of a related party exchange should 
be approached with caution. 


Postscript 

Like-kind exchanges have been the focus 
of recent I.R.S. attention. Although the I.R.S. 
has not released any guidance concerning 
related party exchanges, it has recently issued 
proposed regulations governing exchanges 
of personal property and deferred exchanges. 
Each of these developments are briefly de- 
scribed. 

In 1990 —21 I.R.B. 9 (May 21, 1990), the 
I.R.S. clarified the meaning of ‘“‘like-kind”’ 
with respect to personal property. In sum- 
mary, personal property is of like-kind if it 
is within the same ‘‘general business asset 
class” or “‘product class.”” The regulations 
permit aggregation of individual assets within 
classes, rather than requiring an asset-by- 
asset comparison. The proposed regulations 
thereby simplify the use of a like-kind ex- 
change mechanism to exchange businesses 
or personal property ancillary to a real estate 
transaction. 

In 1990 — 25 I.R.B. 18 (June 25, 1990), the 
I.R.S. proposed regulations governing de- 
ferred exchanges. The proposals contain safe 
harbors which ensure that a taxpayer will not 
be treated as actually or constructively re- 
ceiving money rather than the exchanged 
property. Among the safe harbors are certain 
security or guarantee arrangements, escrow 
accounts, and the use of qualified intermedi- 
aries. The proposed safe harbors, in a provi- 
sion likely to generate much comment, ex- 
clude from the definition of qualified inter- 
mediary, the taxpayer’s broker or attorney. 
However, watch the related party rules appli- 
cable to “‘regular” attorneys acting as escrow 
agents for their ongoing clients.0 

1IRC §1031(b). Gain is recognized up to the 
amount of money and nonqualified property re- 
ceived in the transaction. The basis is generally the 
basis of the property exchanged, increased by the 
gain that was recognized. IRC §1031(d). This basis 
is described as an “exchanged basis.” IRC §7701(a). 

2 Title VII of the Omnibus Budget Reconcili- 
ation Act of 1989, Pub. L. 101-239, 103 Stat. 2106, 
enacted into law December 19, 1989 (hereinafter 
the “1989 Act’’). 

31989 Act §7601(b). There is an exception for 
transfers made pursuant to a written binding 
commitment in effect on July 10, 1989. 

“IRC §1031(f)(3) defines “‘related persons” 
by reference to IRC §267(6). The relationships 
include, among others, family members (siblings 
and spouse, lineal ancestors and descendants), 


individuals and 50 percent controlled corpora- 
tions, controlled groups, and grantors or fiduciaries 
and trusts. 

SIRC §1014. 

6 See note 4 supra. 

TIRC §1031(f)(1)(c). 

SIRC §1031(g). 

9 IRC §1031(f)(1) (concluding clause). Accord- 
ing to the Senate report, gain or loss not recognized 
by the taxpayer on the date of the original ex- 
change will be recognized on the date of the 
disposition. Under the facts of the above example, 
if B-Corp were to sell Alpha Acre within two years 
of the exchange, A-Corp would recognize its $90X 
of gain on the date of the disqualifying disposition 
by B-Corp. The basis of the property will also be 
adjusted as of the date of the disqualifying disposi- 
tion. STAFF OF SENATE FINANCE CommiTTEE, 101stT 
Conc., ist Sess. Report AccompanyinG S. 1750 
207 (Comm. Print 1989) (hereinafter cited as 
Senate Report). 

10IRC §267(d). 

11TRC §1031(f)(2)(A). Since property of the 
decedent would receive a §1014 basis in any event, 
this exception does not create an added incentive 
for deathbed exchanges. 

12TRC §1031(f)(2(B). 

IRC §1031(f)(2)(C). 

14H, Rep. No. 247 101st Cong., 1st Sess. 1341 
(Sept. 20, 1989) (hereinafter cited as House Report). 

15 Senate Report at p. 207. 

16H. Rep. No. 386, 101st Cong., 1st Sess. 614 
(Nov. 21, 1989) (hereinafter cited as ConFERENCE 
Report). 

17IRC §1031(f)(2)(C). 

18 House Report at 1341; Senate Report at 207. 

19 TRC §1031(f)(4). 

20 House Report at 1341; SENATE Revoer at 207. 

21IRC §1031(g). 

22 Senate Report 207. 
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TRIAL LAWYERS FORUM 


ielding precedent once 

thought obsolete in the age 

of antibiotic drugs, plain- 

tiffs’ injury lawyers now 
are rediscovering a long-standing but often- 
overlooked legal concept: tort liability 
for exposing others to infectious 
disease. There is no question that the driving 
force behind this trend is the widespread fear 
and substantial medical costs generated by 
AIDS.! 

In mid-1990, for example, an Orlando man 
apparently became the first Floridian to sue 
an ex-lover for allegedly giving him AIDS.” 
This central Florida case received statewide 
headlines, but such attention paled before the 
international interest generated by an earlier 
case. In early 1989, a California jury had 
awarded $14.5 million to the former lover of 
actor Rock Hudson. This man, Marc Chris- 
tian, was free of the AIDS virus. He won his 
case entirely because of Hudson’s failure to 
warn, not because of any physical harm 
Christian had suffered.3 

With more than a century of case law 
supporting similar theories of liability,* there 
now is little doubt that many new cases of 
this type will arise in the 1990’s. The theory 
may be old, but the problems to which it will 
be applied are some of the newest and most 
vexing liability issues in the law. Indeed, the 
ever-rising numbers of AIDS cases° inevita- 
bly will lead to increased litigation. New 
AIDS patients facing catastrophic medical 
expenses and lives cut decades short may be 
swayed to sue the ones they believe infected 
them. 

A highly analogous body of case law 
already has sprung up in recent years on the 
issue of negligent transmission of genital 
herpes to a sexual partner.® There now is a 
general belief that the same basic legal 
principles will be applicable to the far more 
tragic conditions caused by AIDS. And this 
in itself raises moral and ethical problems of 
the role tort law should play in confronting 
this modern epidemic. 


Liability Under Florida Law for 
Exposing Others to Infectious Disease 


Patients facing 
catastrophic medical 
expenses and 
shortened lives may 
be swayed to sue 
the ones they 
believe infected 
them 


by Robert Craig Waters 


The Duty to Warn 

Prior to the discovery of AIDS in 1980,’ 
Florida has been a part of the general trend 
to recognize liability for certain transmis- 
sions of disease. In Hofmann v. Blackmon, 
241 So.2d 752 (Fla. 4th DCA 1970), for 
instance, the Fourth District Court of Appeal 
held that a physician could be held liable for 
the negligent failure to warn family members 
about the contagiousness of a patient’s tuber- 
culosis.8 In Hofmann, the physician had 
failed to diagnose the patient’s condition for 
two years, during which time the patient’s 
young daughter contracted tuberculosis from 
her father.? In finding liability to this third 
party, the Fourth District Court couched its 
analysis in terms, not merely of the duty to 
diagnose, but also of the duty to warn the 
family. 

Although no reported Florida case law has 
dealt with the issue of patients’ liability for 
exposing others to disease,'® there is a strong 
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argument that Hofmann’s duty to warn ap- 
plies equally to the one who actually has the 
infection. If a physician can be held liable to 
third parties, then it follows that the person 
suffering the disease also might be held liable 
for failure to warn others of a known conta- 
gious infection they might catch. This con- 
clusion is in keeping with the weight of 
authority across the United States.!! 

One other reported Florida case lends 
some support to this position. In Schiffhauer 
v. Schiffhauer, 485 So.2d 838 (Fla. 1st DCA 
1986), the First District Court of Appeal 
addressed a dissolution proceeding in which 
a wife claimed her husband should be re- 
quired to pay for future expenses caused by 
a herpes infection he gave her.'? The First 
District Court affirmed the trial court’s award 
of future medical expenses based partly on 
the finding that the husband was at fault in 
transmitting the disease.'> Although this case 
did not directly confront any theory of tort 
liability, it nevertheless recognized that some 
type of liability could be imposed for trans- 
mission of infectious disease.!4 

Allowing liability also finds support in 
Florida statutory law. As part of the Control 
of Sexually Transmissible Disease Act of 
1986,'5 the legislature passed a statute pro- 
viding that it is unlawful for a person with a 
sexually transmissible disease to have sexual 
intercourse with another ‘‘unless such other 
person has been informed of the presence of 
the sexually transmissible disease and has 
consented to the sexual intercourse.”’!® 

Thus, the policy of the state is to require 
persons with certain infectious diseases such 
as AIDS and herpes!’ to inform their sexual 
partners of the infection before engaging in 
consensual sex. Courts in other states have 
relied on similar statutes to support tort 
liability against those who have violated the 
statutes.’® There appears no reason why 
Florida courts would not do the same. 

Some cases also have suggested that courts 
might find liability if a defendant did not 
have actual knowledge, but merely should 
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have known of an infection. In Berner v. 
Caldwell, 543 So.2d 686 (Ala. 1989), the 
Alabama Supreme Court held that ‘‘one who 
knows, or should know, that he or she is 
infected with genital herpes is under a duty 
to either abstain from sexual contact with 
others or, at least, to warn others of the 
infection prior to having contact with them.’’!9 
This holding was directly applied to a defen- 
dant who alleged he did not know he was 
infected with herpes when he transmitted the 
disease to a sexual partner. 


Applying the Duty 
to Warn to AIDS 

The question remaining is whether a simi- 
lar standard will apply to a fatal and incurable 
infection such as AIDS. Although case law 
still is sparse, no court has refused to apply 
the duty-to-warn simply because the disease 
at issue was AIDS. If they found no liability, 
they did so based on the facts at hand. 

The Alabama Supreme Court in Berner?® 
strongly suggested that it is willing to find 
liability for the negligent or intentional trans- 
mission of the AIDS virus, even if based only 
on a constructive-knowledge theory. The 
court stated in dicta that “liability also could 
be imposed for the transmittal of other 
sexually transmitted diseases.’’2! In a foot- 
note appended to this statement, the court 
then cited to an article dealing with liability 
for negligent transmission of the AIDS vi- 
rus.?2 

In C.A.U. v. R.L., 438 N.W. 2d 441 (Minn. 
App. 1989), the Minnesota Court of Appeals 
declined to find liability, but did so based on 
an unusual set of facts. The C.A.U. court 
dealt with a man who unknowingly gave the 
AIDS virus to his fiancee sometime in 1984 
or 1985, a time when little was known about 
the virus that causes AIDS. The Minnesota 
court concluded that the general state of 
knowledge about AIDS in 1984 and 1985 
was insufficient for the man to have any 
knowledge of the risk in which he was 


placing his fiancee.”3 

Other courts also have dealt with the issue, 
but in the context of marital dissolution 
proceedings. In Doe v. Doe, 136 Misc. 2d 
1015, 519 N.Y.S.2d 595 (Sup. Ct. 1987), for 
instance, a New York court in a divorce 
action rejected a wife’s claim that her hus- 
band’s prior homosexual dalliances placed 
her at risk for infection with the AIDS virus 
and accordingly gave rise to a cause of action 
for fraud and “‘intentional infliction of AIDS- 
phobia.”24 However, the Doe case is of 
minimal precedential value, since the record 
reflected that the husband had tested negative 
for the AIDS virus. The wife’s claim thus 
was frivolous.75 

Despite the sparsity of case law, the 
outcomes of lawsuits involving sexual dis- 
eases other than AIDS suggests a definite 
trend.26 The general rule in these cases is 
that the courts are willing to entertain a claim 
when the defendant had actual knowledge of 
the infection at the time of the sexual liaison. 

It is less clear whether liability can be 
based on purely constructive knowledge of 
infection. The Alabama court clearly applied 
a constructive-knowledge theory in Berner, 
thus establishing precedent for this position. 
However, other states may decline to follow 
the Alabama approach, especially in cases 
involving AIDS. The long symptomless pe- 
riod that precedes AIDS extends many years 
in some cases,”’ making it far less likely that 
a defendant would be aware of any possibil- 
ity of infection. 

Some courts might cite promiscuity and 
drug abuse as sufficiently “risky” behavior 
to impose constructive knowledge, but this 
approach ultimately is unsatisfactory. It 
strongly smacks of “‘punishing”’ people for 
having caught a disease through behavior 
regarded as immoral. There also have been 
no suggestions of imposing such a penalty 
on hemophiliacs and persons who received 
blood transfusions before 1985 — people also 
at risk of having the AIDS virus. 


Finally, the Rock Hudson case establishes 
precedent for liability even when the plaintiff 
has not been infected by the defendant. 
However, the facts of that case involved not 
mere negligence, but a reckless or willful 
withholding of information. Thus, courts may 
require a plaintiff to prove reckless or inten- 
tional behavior in a claim based solely on 
exposing someone to the risk of infection, if 
transmission did not occur. 

In addition to a negligence theory based 
on the duty to warn, some cases have raised 
other types of theories, usually involving 
intentional torts. These include assault or 
battery,2® fraud,?? intentional infliction of 
emotional distress,°° fraudulent suppression,>! 
and willful misrepresentation.>2 While inten- 
tional theories offer the possibility of puni- 
tive damages, they, nevertheless, may preclude 
the ability to claim against insurance policies 
that do not cover intentional torts. 


The Problem of Causation 

The biggest hurdle in suing for tortious 
transmission of a disease is in proving that 
the plaintiff was infected by the defendant. 
This may be a significant deterrent to law- 
suits. In defending against such a claim, 
defense counsel will feel obliged to conduct 
an extensive inquiry into the promiscuity, 
drug abuse or other risk factors that might 
have caused the plaintiff to become infected 
from some other source. The result could be 
an embarrassing exposure of the plaintiff’s 
past indiscretions. 

Similarly, expert testimony may play a 
crucial role in the causation issue. Some 
scientists and physicians now believe that the 
AIDS virus can remain dormant in the human 
body for many years before any symptoms 
develop.*? Testimony from such experts might 
help convince a jury that the plaintiff could 
have become infected long before meeting 
the defendant, and that the virus simply 
remained dormant in the interim. Indeed, in 
some cases, experts reasonably might testify 
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that science cannot determine who infected 
whom. Since actual dates of infection usually 
cannot be established, it might be equally 
plausible to believe the plaintiff infected the 
defendant, rather than the reverse. On that 
basis alone a countersuit could be filed, 
resulting in each party accusing the other of 
being the one first infected. 

For these reasons, plaintiff’s attorneys 
may be more inclined to rely on the theory 
used in the Rock Hudson case: liability 
solely for the failure to warn, not for the 
actual infection. Such a theory could be used 
whether or not the plaintiff has tested posi- 
tive. Often, the date on which a defendant 
learned of any infection can be established 
through discovery.>4 This date then could be 
used to prove that the defendant gave no 
warnings to the plaintiff as required by state 
law,>5 thus breaching the duty to warn 
recognized by Hofmann. The elements of a 
tort would exist without the necessity of 
proving how—or even if—the plaintiff be- 
came infected. 

Nevertheless, this theory also could lead 
to abuse. If the Control of Sexually Trans- 
missible Disease Act is the basis of the duty 
to warn, then the precise wording of the 
statute could be used to establish liability 
even for sexual acts scientifically unlikely to 
transmit disease. This is because the statute 
criminalizes the failure to warn a consensual 
partner prior to any act of sexual intercourse, 
without exception.*® As a result, a plaintiff 
who had faced little or no risk of infection 
might sue a defendant based solely on the 
failure to comply with the duty created by 
Florida statute. However, such objections 
might be addressed as questions of whether 
any damages occurred rather than of whether 
the duty even existed. 


Conclusion 

Cases claiming tortious transmission of 
disease—and especially AlIDS—contain a 
volatile mixture. The damage caused to the 
plaintiffs may be enormous, and liability thus 
can be virtually limitless. Plaintiffs may face 
Staggering medical costs and a probable 
life span now diminished to a fraction. De- 
fendants, on the other hand, may risk losing 
the very assets that may be their only hope 
of obtaining medical care as they succumb 
to disease. Simultaneously, potential jurors 
may view AIDS and sexually transmissible 
disease with both fear and distaste. An 
irrational or emotional element easily could 
be interjected at trial. 

This volatile mixture should make liti- 
gants, attorneys, and judges wary. Lawsuits 
alleging tortious transmission of disease might 
be abused as a means of extorting money 


from defendants. A groundless complaint 
alleging that someone has AIDS could de- 
stroy a reputation built over a lifetime, 
resulting in potential liability for defamation 
on the part of plaintiffs and their counsel. 
Defendants, meanwhile, might attempt to 
escape even legitimate liability through base- 
less charges of sexual promiscuity or drug 
abuse leveled at the plaintiff. Judges should 
be vigilant to prevent such abuses, especially 
by dismissal of frivolous pleadings, special 
jury instructions, sealing of court files, order- 
ing the use of pseudonyms, and closing 
proceedings, whenever appropriate.>” 

Without such steps, trials over tortious 
exposure to infectious diseases easily could 
descend into judicial farce. The tragic result 
would be twofold: Reputations and liveli- 
hoods might be needlessly destroyed, and 
lives already shortened by disease might be 
crushed. 9 


1 “AIDS” means acquired immune deficiency 
syndrome, a complex of infections and cancers 
caused when the human immune system is gradu- 
ally destroyed by the human immunodeficiency 
virus. Waters, Florida’s Omnibus AIDS Act of 
1988, 16 Fia. St. U.L. Rev. 441, 445 n.3 (1988). 

2 Orlando man sues ex-lover in unique AIDS 
case, Orlando Sentinel, July 11, 1990, at A-1. 

3 Hudson Award Called Anti-Gay, Newsday, 
Feb. 17, 1989, at 4 (LEXIS, Nexis library, Omni 
file). 

4 E.g., Crim v. International Harvester Co., 
646 F.2d 161 (Sth Cir. 1989) (valley fever); Smith 
v. Baker, 20 F. 709 (S.D.N.Y. 1884) (whooping 
cough); R.A.P. v. B.J.P., 428 N.W.2d 103 (Minn. 
App. 1988) (genital herpes); Duke v. Housen, 589 
P.2d 334 (Wyo.), cert. denied, 444 U.S. 863 (1979) 
(gonorrhea); Earle v. Kuklo, 26 N.J.Super. 471, 
98 A.2d 107 (App. Div. 1953) (tuberculosis); Jones 
v. Stanko, 118 St. 147, 160 N.E. 456 (1928) 
(smallpox); Crowell v. Crowell, 180 N.C. 516, 105 
S.E. 206 (1920) (venereal disease); Franklin v. 
Butcher, 144 Mo. App. 660, 129 S.W. 428 (1910) 
(smallpox); Hewett v. Woman’s Hospital Aid 
Association, 73 N.H. 556, 64 A. 190 (1906) 
(diphtheria); Edwards v. Lamb, 69 N.H. 599, 45 
A. 480 (1899) (sepsis); Kliegel v. Aitken, 94 Wis. 
432, 69 N.W. 67 (1896) (typhoid); Minor v. 
Sharon, 112 Mass. 477 (1873) (smallpox). 

5 By the end of 1984, for instance, Florida had 
reported only 778 cases of AIDS. By the end of 
1987, the number had risen to 5,173. And by the 
end of 1989, the number was 11,097. Fla. Dept. 
of Health & Rehabilitative Services, The Florida 
AIDS/HIV Report, June 1, 1990, at 4. 

6 E.g., G.L. v. M.L., 228 N.J. Super. 566, 550 
A.2d 525 (1988); R.A.P. v. B.J.P., 428 N.W.2d 103 
(Minn. App. 1988); B.N. v. K.K., 312 Md. 135, 
538 A.2d 1175 (1988); Maharam v. Maharam, 123 
A.D.2d 165, 510 N.Y.S.2d 104 (1986); S.A.V. v. 
K.G.V., 708 S.W.2d 651 (Mo. 1986); Long v. 
Adams, 175 Ga. App. 538, 333 S.E.2d 852 (1985); 
Kathleen K. v. Robert B., 150 Cal. App.3d 992, 
198 Cal. Rptr. 273 (1984). 

7 AIDS was first recognized in five men 
diagnosed in Los Angeles in 1980. Mueller, The 
Epidemiology of the Human Immunodeficiency 
Virus Infection, 14 L. & Heattn Care 150, 
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150 (1986). 11 See generally, Annotation, Tort Liability for 
8 241 So.2d at 753 (Fla. 4th D.C.A. 1970). —_‘Infliction of Venereal Disease, 40 A.L.R. 4th 1089 
9 Id. (1985). 
10 As a result, the Hofmann opinion appears to 12 485 So.2d at 8380 (Fla. 1st D.C.A. 1986). 
be binding on trial courts statewide. Jn re E.B.L., "3 Td. at 840. 


544 So.2d 333 (Fla. 2d D.C.A. 1989); State v. 14 Nevertheless, the Schiffhauer court explicitly 
Hayes, 333 So.2d 51 (Fla. 4th D.C.A. 1976). distinguished its facts from situations involving 
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catastrophic illness, which arguably would include 
AIDS. Id. at 840. 

IS Fra, Stat. §§384.21-.34 (1989). 

16 Stat. §384.24 (1989). 

17 Fra. Star. §384.24 (1989) (naming specific 
diseases). 

18 Berner v. Caldwell, 543 So.2d 686, 689 (Ala. 
1989) (citing 1975, §22-11-21(c) (Supp. 
1988)). 

19 543 So.2d at 689 (Ala. 1989) (emphasis 
added). 

20 Td. at 686 (Ala. 1989). 

21 Td. at 690. 

22 Id. at 690 n.4 (citing Comment, AIDS— 
Liability for Negligent Sexual Transmission, 18 
Cums. L. Rev. 691 (1988)). 

23 438 N.W.2d at 444 (Minn. App. 1989). 

24 519 N.Y.S.2d at 596. 

2 Id. at 597 & 599-600. 

26 See generally Annotation, Tort Liability for 
Infliction of Venereal Disease, 40 A.L.R.4th 1089 
(1985). 

27 See infra note 33. 

28 Kathleen K. v. Robert B., 150 Cal. App.3d 
992, 198 Cal. Rptr. 273 (1984) (involving herpes). 

29 BLN. v. K.K., 312 Md. 135, 538 A.2d 1175 
(1988); R.A.P. v. B.J.P., 428 N.W.2d 103 (Minn. 
App. 1988); De Vall v. Strunk, 96 S.W.2d 245 
(Tex. Civ. App. 1936). 

30 BLN. v. K.K., 312 Md. 135, 538 A.2d 1175 
(1988); Doe v. Doe, 136 Misc.2d 1015, 519 
N.Y.S.2d 595 (1987). 

31 Jd. 

32 Jd. 

33 Mueller, The Epidemiology of the Human 
Immunodeficiency Virus Infection, 14 L. Mev. & 
Heatru Care 250, 253 (1986). 

34 But cf. Rasmussen v. South Florida Blood 
Serv., Inc., 500 So.2d 533 (Fla. 1987) (refusing 
discovery regarding third-party blood donors in 
suit against blood bank). 

35 Fia. Star. §384.24 (1989). 

36 See Fra. Stat. §384.24 (1989). 

37 Such measures may be guaranteed to litigants 
in some circumstances under Florida’s privacy 
amendment, Art. I, §23 of the Florida Constitution. 
See Barron v. Florida Freedom Newspapers, Inc., 
531 So.2d 113 (Fla. 1988). 
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lorida responded to the Karen 
Ann Quinlan case! by passing the 
Life Prolonging Procedure Act, 
F.S. §§765.01-765.15 in 1984. 
The act permitted life-prolonging procedures 
to be withheld or withdrawn from a patient 
who was in a terminal condition. In the short 
period since the original act was passed, 
however, medical technology has advanced 
and the issues faced by the families of 
patients in a comatose and vegetative state? 
have become more difficult and complex. 

Particularly troublesome has been the pro- 
vision in the definitional section of the act, 
§765.03(3)(b), which states that “‘[t]he term 
‘life-prolonging procedure’ does not include 
the provision of sustenance or the administra- 
tion of medication or performance of any 
medical procedure deemed necessary to pro- 
vide comfort, care or alleviate pain.’3 On a 
regular basis, patients in a terminal condition 
are being provided sustenance, in other words 
nutrition and hydration, by the use of inva- 
sive medical procedures.‘ In some situations, 
such as in the widely publicized case, Cruzan 
v. Director, Mo. Dept. of Health, ____ US. 
__, 58 USLW 4916, n.1 (1990), which will 
be discussed in greater detail later in this 
article, families have been told that the 
patient can exist in the same vegetative state 
for 25 to 30 years.5 Families are faced with 
inflexible hospitals or nursing homes, afraid 
for their own liability. These institutions have 
policies which do not permit withdrawal of 
sustaining devices under most conditions. 
This forces the family to resort to expen- 
sive and lengthy legal means as the only 
alternative. 

Fortunately, our state legislature has re- 
sponded to this dilemma with two bills, both 
passed in the 1990 session, which on their 
face appear unambiguous, and should hope- 
fully provide insight and assistance in situ- 
ations similar to those described above. 


House Bill 513 
House Bill 513 was first introduced in 
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December of 1989 and was referred to the 
Subcommittee on Health Practices. After 
amendment, it was passed by the House on 
May 24, 1990, and became law without the 
governor’s signature on June 30, 1990. House 
Bill 513 adds the following language to the 
provision of §765.03(3)(b) quoted above which 
excluded sustenance from the definition of a 
life-prolonging procedure: “provided how- 
ever, that sustenance can be included as a 
life-prolonging procedure in accordance with 
the provisions of section 765.075.”® In other 
words, not only can mechanical life support 
be withdrawn under certain circumstances 
but so can the provision of sustenance, as 
long as the criteria of §765.075 are met. 

Those criteria are as follows: 

1. The patient must have signed one of the 
new living wills, authorizing withdrawal of 
nutrition and hydration. 

2. The attending physician and at least 
one other disinterested physician’ must each 
decide and document that the provision of 
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sustenance is a life-prolonging procedure for 
this patient and that death is imminent. 

The new section aiso provides that the 
patient’s family may negate the withdrawal 
of sustenance for a “reasonable length of 
time” even though the patient has a living 
will with a nutrition and hydration provision 
in it. 


Senate Bill 748 

Senate Bill 748 deals largely with Flor- 
ida’s Medicaid program but contains a 
provision about the designation of a health 
care surrogate and a provision revising the 
durable family power of attorney. This bill 
was first introduced in February of 1990. 
After amendment, it was presented to the 
governor who signed it into law on July 2, 
1990. 

The new act relating to health care surro- 
gates, as yet unnamed and unnumbered, 
contains the following language in its state- 
ment of legislative intent: 

The legislature finds that an increasing number 
of patients in hospitals or nursing homes lack the 
capacity to provide express and informed consent 
for medical treatment and surgical and diagnostic 
procedures. These patients may not have a family 
or guardian and may be indigent and entitled to 
public benefits, but unable to apply for such 
benefits.® 

The stated purposes of the act are to 
provide an alternative to the guardianship 
process, to encourage continuity of care, and 
to provide the least restrictive means for 
restoring a patient’s liberty if his or her 
capacity is reestablished. Those who have 
become familiar with the revisions of Flor- 
ida’s guardianship law, which became effective 
October 1, 1989, will especially praise the 
first goal. 

Senate Bill 748 permits a competent adult 
to designate any person to serve as a health 
care surrogate to make health care decisions 
for him or her if he or she is incapable of 
doing so.? The designation must be in writing 
and conform to certain formalities as set forth 
in the bill. The health care facility must 
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determine at the time of admission if a 
surrogate has been named and must so state 
on the patient’s records. Certain individuals 
may not serve as the surrogate — for example, 
the treating health care provider or an indi- 
vidual who is the guardian of the property 
but not the person of the patient, among 
others. 

Health care providers should be aware that 
this new act contains several provisions that 
will require compliance on their part. First 
of all, there are safeguards established for the 
protection of the rights of the patient. The 
patient is presumed capable of making deci- 
sions on his or her own unless there has been 
a determination of inability to give informed 
consent. The fact that a person is hospitalized 
because of a mental condition is not, of itself, 
proof of incapacity. How then is such inabil- 
ity established? Again the criteria appears 
clear. The attending physician shall evaluate 
the patient’s capacity. If the physician deter- 
mines that the patient lacks capacity, then a 
disinterested physician is called upon to 
examine the patient. Depending upon the 
second evaluation, the surrogate may be 
called. In the absence of a designated surro- 
gate, the health care facility may seek to 
obtain a surrogate, but must follow the 
requirements set out in the statute.!° 

The legislature has defined the responsi- 
bilities of the surrogate. The surrogate has 
final authority to act on behalf of the patient 
as to health care matters. He or she has a 
duty to consult with the health care providers 
involved in order to make the health care 
decisions that the patient would have made, 
were the patient competent to do so. The 
surrogate must give consent in writing and 
the health care providers have a duty to 
provide access to the appropriate clinical 
records of the patient, and to permit the 
Surrogate to have information released to 
ensure continuity of the patient’s health care. 
The surrogate is also permitted to apply 
for public benefits on behalf of the patient 
and shall be allowed access to the patient’s 
relevant financial data. Under certain circum- 
Stances, however, the health care provider 
may not make an application for public 
benefits a condition of continued care. The 
surrogate may authorize the transfer of the 
patient to a different facility. If there is a 
guardian of the property of the patient, after 
the surrogate was appointed, the surrogate 
shall continue to make the health care 
decisions. 

The legislature has also provided for cer- 
tain restrictions upon the power of the 
surrogate. Among other things,!! the health 
care surrogate may not authorize the with- 
holding or withdrawal of life-prolonging 


In the eyes of the 
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procedures, unless the patient has signed a 
living will in accordance with the Life 
Prolonging Procedures Act, as revised. In 
other words, if the patient has signed a living 
will, and has appointed a surrogate, the 
surrogate can provide consent for the with- 
drawal of life-prolonging procedures, even 
the withdrawal of nutrition and hydration, 
provided that the patient’s living will con- 
tains that provision specifically referring to 
nutrition and hydration, as now permitted by 
House Bill 513. 

The act also provides for independent 
review of the surrogate’s decision, and re- 
quires revocation of the appointment if it is 
determined that the patient has regained 
capacity. Here again, there are requirements 
set out intended to protect the rights of the 
patient. A review must be made every 30 
days by the attending physician and the 
surrogate acting together. 

Finally, that section of Senate Bill 748 
which provides for designation of a health 
care surrogate sets forth the responsibility 
and liability of health care providers. Physi- 
cians and other professional personnel have 
a mandatory duty to provide the surrogate 
with sufficient information to enable the 
surrogate to make informed decisions. The 
surrogate’s right in this regard is the same as 
the patient’s, and the statute gives seven 
examples of types of information to be 
revealed.!2 The bill further states that a 
facility may not require the appointment of a 
health care surrogate as a condition precedent 
to treatment or admission. 

As to liability, the new law provides, quite 
simply, that a “health care facility, physician 
or other professional, or hospital employee, 
is not liable for a decision of a health care 
surrogate.”!3 Likewise, the surrogate shall 
not be found liable civilly or criminally, as 
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long as the surrogate acts with reasonable 
care. 

Senate Bill 748 also contains a provision 
for amendment of Florida’s Durable Family 
Power of Attorney Statute: §709.08. Effec- 
tive October 1, 1990, the word “family” has 
been removed from the title, as the amended 
statute drops the earlier requirement that the 
attorney in fact empowered under this statute 
be a family member. Now any person may 
fill this role. Equally significant is the provi- 
sion stating that the “power of attorney may 
include the authority for the attorney in fact 
to arrange for and consent to medical, ther- 
apeutical, and surgical procedures for the 
principal, including the administration of 
drugs.”!4 The power of attorney should be 
drafted with a provision designating the 
health care surrogate, and another document 
should be drafted which the surrogate must 
sign; hopefully both will name the same 
person as authorized to act on behalf of the 
principal in health care matters. 


The Right To Privacy Argument 

Of course many, if not most, of the 
residents of Florida will not take advantage 
of all the statutory avenues now available — 
drafting a living will containing a nutrition 
and hydration clause, appointing a surrogate, 
and drafting a durable power of attorney with 
a health care provision. If an individual who 
has never executed any of these documents 
becomes a patient in a permanent vegetative 
state, what is the family or guardian to do? 
They may be able to carry out what they 
deem to be the wishes of the patient via a 
right to privacy argument. 

In Corbett v. D’Alessandro, 487 So.2d 368 
(Fla. 2d DCA 1986), the Second District 
Court of Appeal was faced with the follow- 
ing factual scenario: Mrs. Corbett had been 
receiving sustenance through a nasogastric 
tube for over two years during which time 
her husband had repeatedly requested that the 
provision of sustenance be discontinued. The 
hospital refused to comply, fearing criminal 
or civil liability. Mrs. Corbett did not have a 
living will. After a lengthy legal battle, the 
appellate court decided that the giving of 
sustenance could be withheld despite that 
provision of F.S. §765.03, which specifically 
excludes sustenance from its definition of a 
life-prolonging procedure. The court pointed 
to the Florida Constitution, Art. I, §23, which 
States, ‘Every natural person has the right to 
be let alone and free from governmental 
intrusion into his private life except as 
otherwise provided herein.” As a result of 
the Corbett decision, bills were introduced 
in the 1987 legislative session in both the 
House and the Senate attempting to overrule 
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Corbett; neither bill was passed. 

The same court was faced with a similar 
factual setting in In re Guardianship of 
Browning, 543 So.2d 258 (Fla. 2d DCA 
1989), but refused to require the nursing 
home to withdraw sustenance in this case 
because Mrs. Browning’s condition was not 
terminal, and the evidence was inconclusive 
regarding whether she was in a permanent 
vegetative state.15 The Browning court grap- 
pled with the right to privacy issue, then 
certified the following question to the Florida 
Supreme Court: “Whether the guardian of a 
patient who is incompetent, but not in a 
permanent vegetative state and who suffers 
from an incurable, but not terminal condition, 
may exercise the patient’s right of self 
determination to forgo sustenance provided 
artificially by a nasogastric tube.”’!6 The 
court also noted its hope that this opinion 
would spark intensive legislative debate in 
the 1990 session. 

The state legislature obviously responded, 
and so did the Florida Supreme Court, which 
rendered its decision in Browning on Sep- 
tember 13, 1990. The court began its opinion 
“‘with the premise that everyone has a funda- 
mental right to the sole control of his or her 
person.’!7 The court answered the certified 
question in the affirmative, with certain 
qualifications. The opinion was in agreement 
with the appellate court that Ch. 765 of the 
Florida Statutes was not helpful, because 
Mrs. Browning’s living will did not contain 
a nutrition and hydration clause; indeed such 
a clause was not permitted at the time Mrs. 
Browning signed her living will.'® 

The court arrived at its conclusion on the 
basis of a right to privacy argument. A 
competent patient has a constitutional right 
to refuse artificial life support, and in the 
eyes of the court, there is no significant legal 
distinction between mechanical life support 
and the provision of nutrition and hydra- 
tion.!9 If the patient is incompetent because 
of her medical condition, as in Mrs. Brown- 
ing’s case, and, therefore, unable to exercise 
her constitutional right to privacy, a guardian 
or another surrogate may be authorized to 
exercise it for her. The court observed that 
loss of competence does not justify loss of a 
constitutionally granted liberty. 

Counsel for the state argued that even 
though Mrs. Browning had executed a living 
will and had orally expressed her repugnance 
at the thought of being kept alive by artificial 
means, there was no way to know whether 
she had changed her mind. The court re- 
sponded: “‘Human limitations preclude abso- 
lute knowledge of the wishes of someone in 
Mrs. Browning’s condition. However, we 
cannot avoid making a decision in these 


circumstances, for even the failure to act 
constitutes a choice.?! 

The court addressed the concerns of the 
state that uniform safeguards are a necessity 
under similar circumstances. First of all, if 
the patient has made a living will, or some 
other expression of his or her wishes, then 
no prior judicial approval is necessary to 
carry out those wishes.2? The court noted that 
the surrogate should bear the burden of proof 
if the expression was oral.?> The surrogate 
must be assured that three conditions have 
been met if a prior declaration was made: (1) 
that the patient executed the document know- 
ingly, willingly and without undue influence, 
or that the oral declarations are reliable; (2) 
that the patient cannot reasonably be ex- 
pected to recover competency; and (3) that 
any limitations expressed are carefully con- 
sidered.” 

If the patient neither signed a living will 
nor made oral declarations on the subject, but 
did designate a proxy, the court set forth 
slightly different criteria: (1) the designation 
of proxy must be in writing and the proxy 
must be sure that the designation was made 
knowingly, willingly, and without undue 
influence; and (2) there must be reasonable 
certainty that the patient will not regain 
competence.?5 In conclusion, the court voiced 
its hope that this decision, which resolves an 
important constitutional right, will encourage 
individuals to make a clear and complete 
expression of their wishes.76 

The right to privacy argument was dis- 
cussed and rejected in Missouri, a state 
which does not specifically grant the right to 
privacy in its state constitution, in Cruzan v. 
Harmon, 760 S.W. 2d 408 (Mo. 1988) (en 
blanc), petition for cert. filed, 57 USLW 
2324 (1989). Cruzan was appealed all the 
way to the U.S. Supreme Court, which 
rendered its opinion on June 25, 1990. The 
State of Missouri allows a surrogate to act 
on the behalf of an incompetent under certain 
circumstances, but provides for various safe- 
guards. Of particular relevance in this case 
is the requirement that evidence of the 
incompetent’s wishes, as to the withdrawal 
of life-prolonging procedures, be proved by 
clear and convincing evidence. Nancy Cruzan’s 
parents and guardian were not able to meet 
this burden. Nancy did not have a living will. 
The only available evidence was a statement 
made by Nancy when she was 25, that if she 
were injured she would not wish to continue 
living, unless she could lead at least a 
“half-way normal life’’?” Because this state- 
ment, standing alone, did not constitute clear 
and convincing evidence in the eyes of the 
court, and because Nancy did not have a 
living will, the Supreme Court upheld the 
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Missouri court’s decision to deny the parent’s 
request to remove Nancy from all life sup- 
port, including nutrition and hydration.” 

Chief Justice Rehnquist, delivering the 
majority opinion, stated, “‘For purposes of 
this case, we assume that the U.S. Constitu- 
tion would grant a competent person a 
constitutionally protected right to refuse life- 
saving nutrition and hydration.”29 The court 
recognized that here as in Quinlan, a patient 
in such condition has a right to privacy 
grounded in the federal Constitution which 
would allow her to forgo life-prolonging 
treatment. However, the right is not absolute, 
and must be balanced against the state’s 
interest. 

While the right to privacy argument failed 
in Cruzan, it was successful in D’Allesandro, 
and it was successful again in the eyes of the 
Florida Supreme Court when it rendered the 
final decision in Browning, an especially 
helpful case, in that it has provided us with 
clear guidelines. Arguably, for those indi- 
viduals who did not have the forethought to 
prepare the new documents, the constitu- 
tional right to privacy provides strong sup- 
port for removing nutrition and hydration 
from a person in a persistent vegetative state, 
especially since the right to privacy is explic- 
itly guaranteed in our state constitution. 


How to Counsel 

Family and estate planning attorneys owe 
their clients a duty to carefully explain all the 
new legislation and how it may impact them. 
Potential patients as clients surely need to 
know that their rights have been expanded 
and that several new documents can be 
drafted or existing documents can be revised. 
These clients should be advised not to create 
a conflict between the provisions of the var- 
ious documents by giving different powers 
to different people. While most states ignore 
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the possibility that a conflict will result, some 
states are helpful. Utah, for instance, provides 
that the donee under the durable power of 
attorney will override the directives under the 
living will. Arizona lets the living will 
control. The Florida Legislature has not 
spoken to this particular issue, so the Florida 
attorney must advise clients on how to avoid 
this potential problem. 

Health care providers as clients need to 
know about these expanded patient rights and 
how the new provisions address the issue of 
the provider’s potential liabilities when care 
is withheld, and when the provider refuses 
to withhold against a patient’s clearly-stated 
wishes. 

In Florida, our state legislature and our 
highest court have taken some bold steps and 
most will commend the effort to reduce the 
pain for families like those of Nancy Cruzan, 
Helen Corbett, and Estelle M. Browning. 
Although we will surely grapple with some 
interpretational problems, such as how is 
“imminent” in §765.075(1)(b) to be defined, 
or what is a “reasonable length of time” as 
set out in §765.075(2), one can sense a real 
effort on the part of our legislature and our 
court system to permit the citizens of Florida 
to die with dignity.0 


1 In re Quinlan, 355 A.2d 647 (1976). 

2The term “‘vegetative state” was created by 
Dr. Fred Plum and is described by him as follows: 
“Vegetative state describes a body which is func- 
tioning entirely in terms of its internal controls. It 
maintains temperature. It maintains heartbeat and 
pulmonary ventilation. It maintains digestive activ- 
ity. It maintains reflex activity of muscles and 
nerves for low level conditional responses. But 
there is no behavioral evidence of either self- 
awareness or awareness of the surrounding in a 
learned matter.” In re Jobes, 108 N.J. 394,403, 529 
A.2d 434, 438 (1987). 

3 Stat. §765.03(3)(b)(1984). 

‘The provision of sustenance to a patient in a 
vegetative state is accomplished by insertion of a 
nasogastric tube or by surgical implantation of a 
gastrostomy tube. 

SIn Cruzan, the Court commented that an 
expert called at trial testified that Nancy Cruzan 
could live another 30 years if tubed nutrition and 
hydration is continued. 

§ 1990 Fla. Laws 90-223. 

7 A disinterested physician, under the statute, is 
one who does not have a financial interest in the 
health care facility in which the patient is receiving 
care. 
8 1990 Fla. Laws 90-232. 

9 Also in the 1990 session, the Florida Legisla- 
ture revised §744.309, to allow a nonresident of the 
state to act as guardian of a resident ward, under 
certain circumstances. 

10 The health care facility may obtain a person 
who is willing and competent in the following 
order of precedence: (1) a judicially appointed 
guardian; (2) the patient’s spouse; (3) an adult child 
of the patient; (4) the father or the mother of the 
patient. 

If a health care surrogate cannot be found from 
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the persons listed above, the health care facility 
may petition a court to appoint a guardian. 

11 See 1990 Fla. Laws 90-232. 

121, The diagnosis. 2. The prognosis. 3. Alterna- 
tive treatment modalities available. 4. The possible 
risks versus benefits of treatment. 5. The side 
effects of medication. 6. The financial impact of 
proposed treatment. 7. The likely outcome of a 
refusal to consent. 

13 1990 Fla. Laws 90-232. 

15 $43 So.2d at 268 (Fla. 2d D.C.A. 1989). 

16 Td. at 274. 

re Guardianship of Browning, __So.2d 

15 F.L.W. 5459, 5460 (Fla. 1990). 

18 Id. at 5460. 

19 Td. at 5461. 

20 Td. 

21 Id. The court noted further that the right to 
privacy requires us to adhere to the wishes stated 
by the individual when competent. One of the 
intents of the living will is to speak with a 
competent voice when the individual is no longer 
able to do so. 

22 Td. at 5462. 

3 Id. Justice Overton dissented as to this portion 
of the opinion, expressing his concern that prior 
oral declarations of the incompetent should not be 
relied upon without judicial intervention, especially 
if the surrogate has a financial stake in the 
outcome. Id. at 5464. 

24 Td. at 5462. 

25 Id. 

26 Id. at 5463. wi 

27 US. 58 U.S.L.W. at 4917 (1990). 

28 Td. at 4922. 

29 Id. at 4920. 
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ENVIRONMENTAL & LAND USE LAW 


Legislative History Projects: 
Finding Intent in Solid Waste and 
Stormwater Management Legislation 


The Supreme Court of Florida recently 
Stated: “‘As the Court often has noted, our 
obligation is to honor the obvious legislative 
intent and policy behind an enactment, even 
where that intent requires an interpretation 
that exceeds the literal language of the 
statute.” ! The court previously wrote: “‘It is 
a fundamental rule of statutory construction 
that legislative intent is the polestar by which 
the Court must be guided, and this intent 
must be given effect even though it may 
contradict the strict letter of the statute.’’? It 
is well-settled that to determine legislative 
intent, courts may consider the history of the 
enactment of a statute.> When construing a 
Statute, Florida courts will consider the evil 
to be corrected, the language of the act, 
including its title, the history of its enact- 
ment, and the state of the law already in 
existence bearing on its subject.* Thus, it is 
basic that in interpreting a statute, “‘resort 
may be had, if necessary, to the history of the 
legislation and to public history of the times 
in which it was passed in order to determine 
its purpose, meaning and effect.’’5 

The lead article in the inaugural Review 
of Florida Legislation examined the use of 
legislative history as an aid to statutory 
construction in Florida. The article noted 
that courts increasingly are relying upon 
legislative history when construing statutes. 
The article identified three reasons why 
courts may be expected to rely upon legisla- 
tive history as an aid to statutory construc- 
tion: 

First, the Florida decisions indicate a judicial 
willingness to rely on materials outside the statute. 
Second, the overwhelming weight of national 
authority approves the use of extrinsic aids. Third, 
statutory history can be a valuable tool in constru- 
ing an ambiguous provision and confirming a 
result reached through other means, even where the 
language is clear.’ 

Further, the article noted two justifications 
for the increased use of legislative history: 

First, if ‘legislative intent” is the criterion of 


decision, the meaning which the legislators them- 
selves attributed to any measure during the law- 


Florida lacked ‘‘a 
simple, systematic 
means of locating 
and documenting 
materials which 
bear significantly on 
legislative intent’’ 


by Ralph A. DeMeo and 
Scott E. Rogers 


making process has evidentiary value. If the pur- 
pose of construction is the ascertainment of mean- 
ing, nothing that is logically relevant should be 
excluded. Second, legislative history, when avail- 
able, allows a court to avoid all the artificialities 
which make the rules of statutory construction an 
impenetrable tangle of waste words. State court 
opinions are replete with archaic and meaningless 
maxims which achieve results but which guarantee 
neither achievement of legislative policy nor pro- 
fessional respect.® 


Not surprisingly, the article concluded that 
“Florida courts are favorably disposed to 
consider extrinsic aids in determining legisla- 
tive intent.’”’? 

Unfortunately, the article found that even 
though courts were increasingly willing to 
consider legislative history, the use of such 
materials 1: “‘difficult, not because of judicial 
reservation, but because there is no system- 
atic method by which materials are devel- 
oped, collected, and retained.’!° Florida sim- 
ply lacked ‘‘a simple, systematic means of 


locating and documenting materials which 
bear significantly on legislative intent.’”!! 

It is in recognition of this problem that the 
Legislative History Projects was created. 


The Legislative History Projects 

Perhaps no area of Florida law has changed 
so dramatically in recent years as environ- 
mental and land use law.'2 The passage of 
complex environmental bills, together with 
an increased awareness of Florida’s environ- 
mental problems, has created the potential for 
a considerable amount of environmental liti- 
gation. With the rapid development of envi- 
ronmental law in Florida, the Environmental 
and Land Use Law Section of The Florida 
Bar recognized the need for an increased 
availability of environmental statutory his- 
tory. The section sought to provide the 
practicing attorney and decisionmakers with 
an exhaustive legislative history of newly 
enacted and complex environmental legisla- 
tion. 

To achieve this goal, the section con- 
tracted with the Florida State University 
Policy Studies Clinic to conduct two compre- 
hensive Legislative History Projects. The 
first project compiled the legislative history 
of the Florida © ‘** Waste Management Act 
of 1988. The ad project compiled the 
legislative h, ror the stormwater man- 
agement legi .auon of 1989. 

The Legislative History Projects was de- 
veloped by teams of policy studies fellows 
from the Florida State University College of 
Law.!3 Law students tracked the bills through 
their respective legislative sessions. The stu- 
dents attended committee meetings, inter- 
viewed staff members, and collected all 
materials relating to the bills. As a result of 
the tireless efforts of the policy studies 
fellows, virtually everything produced during 
the legislative session relating to the bills 
being tracked was collected. Once collected, 
the legislative materials were arranged chrono- 
logically. The students were careful to ex- 
clude any “‘subjective” summaries or interpreta- 
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tions of the bills and instead sought to collect 
only “‘pure’’ legislative history. The end 
product of the projects is exhaustive and 
comprehensive compilations of the complete 
legislative histories of the two environmental 
bills. 

The legislative history of the Florida Solid 
Waste Management Act of 1988 is contained 
in a six-volume set of materials. The legisla- 
tive history of the stormwater management 
legislation of 1989 is contained in a two- 
volume set of materials. Thus far, copies of 
the Legislative History Projects have been 
added to the permanent collections at the law 
school libraries at Florida State University, 
Nova University, St. Thomas University, 
Stetson University, the University of Florida, 
and the University of Miami. The practicing 
attorney and decisionmaker now have avail- 
able the complete legislative history of two 
significant and highly complex environmental 
bills. 

The following brief analysis of each bill 
demonstrates the importance and usefulness 
of the Legislative History Projects. 


Solid Waste 
Management Act of 1988 

According to House Speaker Jon Mills, 
the solid waste problem in 1988 was “‘the 
major environmental priority of the ses- 
sion.” !4 Recognizing “‘the need to find solu- 
tions before the solid waste problem reached 
crisis proportion statewide,” Senate Presi- 
dent John W. Vogt appointed the Senate 
Select Committee on Solid Waste Manage- 
ment. The committee reported that ‘‘each 
Floridian generates more than six pounds of 
solid waste each day for a total of 13 million 
tons per year statewide;”’ the state population 
was increasing rapidly; there was a decrease 
in the availability of suitable land for landfills; 
the costs for solid waste disposal were rising; 
and many solid waste facilities were in 
violation of environmental standards.'© Fur- 
thermore, the Department of Environmental 
Regulation reported that by 1990, Florida’s 
solid waste generation would increase by 
nearly five million tons and landfilling costs 
would increase by 86 percent over the 1985 
level.'7 DER also noted that on a national 
basis, solid waste management is the second 
largest expense of local governments.'® Fi- 
nally, the committee noted that one-third of 
the landfill space available in 1985 will be 
closed by 1996.'9 Not surprisingly, the com- 
mittee concluded that solid waste manage- 
ment was an “urgent problem” facing the 
State of Florida.” 

The need for comprehensive legislation to 
resolve Florida’s solid waste program also 
was noted by the Florida House of Represen- 


tatives Natural Resource Committee. A sum- 
mary of CS/HB 1487 stated: 

The mismanagement of solid waste can create 
serious problems for Florida’s environment and for 
the health of the citizens of the state. Solid waste 
that is poorly managed can cause contamination 
of groundwater and surface waters; allow migration 
of landfill gases; create wind-blown litter and 
debris; require more land than would otherwise be 
needed for disposal; and require the expenditure 
of millions of dollars for remedial cleanup. In- 
creased generation of solid waste, from both a 
growing population and the increased use of 
disposable materials, can magnify the adverse 
effects of the mismanagement of solid waste as 
well as consume valuable natural resources. 

Environmental and public health problems caused 
by the mismanagement of solid waste are begin- 
ning to appear in Florida and nationwide. Accord- 
ing to a 1985 report on solid waste landfill closure 
prepared by the University of Florida, 40 sites on 
the Florida Hazardous Waste Sites List are or were 
solid waste landfills. A draft document from the 
Department of Environmental Regulation (DER) 
reports that 25 percent of the sites on the federal 
Superfund Cleanup List are old, leaking landfills. 
A 1987 draft study prepared by the University of 
Florida for the South Florida Water Management 
District found that there are approximately 3,500 
acres of leaking landfills in south Florida that are 
releasing approximately two million gallons of 
concentrated leachate per day that could contami- 
nate groundwater supplies.”! 

To combat these problems, the 1988 Legisla- 
ture enacted the Florida Solid Waste Man- 
agement Act.22 This comprehensive solid 
waste bill addresses landfill problems, recy- 
cling, and a number of other solid waste 
problems. The legislature set forth an exten- 
sive list of declared purposes for the legisla- 
tion.23 Predominant among these declared 
purposes was the charge to: 

Plan for and regulate in the most economically 
feasible, cost-effective, and environmentally safe 
manner the storage, collection, transport, separa- 
tion, processing, recycling, and disposal of solid 
waste in order to protect the public safety, health, 
and welfare; enhance the environment for the 
people of this state; and recover resources which 
have the potential for further usefulness.”4 


Given such a monumental goal, it is no 
wonder that the act comprised one of the 
most comprehensive pieces of environmental 
legislation to be enacted. The major features 
of the act are summarized below. 

First and foremost, the act established a 
statewide goal to reduce the amount of solid 
waste by 30 percent by 1994.25 To accom- 
plish this goal, the DER was directed to 
develop, implement, and adopt by rule a state 
solid waste management program.”© The act 
sets forth in detail the requirements that the 
State solid waste management program must 
satisfy.2”7 The DER is also authorized to 
administer the Solid Waste Management 
Trust Fund?8 and to develop and administer 
a solid waste grant program.?? With these 
funds, the DER is charged to assist counties 
and municipalities in operating recycling 
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programs and in generally performing 
solid waste regulatory and enforcement ac- 
tivities. 

The act emphasizes the important role of 
local governments in solving the state’s solid 
waste problems. Indeed, the act specifically 
states that the “‘governing body of a county 
has the responsibility and power to provide 
for the operation of solid waste disposal 
facilities to meet the needs of all incorporated 
and unincorporated areas of the county.”3° 
The importance of recycling is unmistakably 
clear in the act. F.S. §403.706(2) commands: 
“Each county shall initiate a recyclable 
materials recycling program by July 1, 
1989.’’3! Under the act, “‘a majority of the 
newspaper, aluminum cans, glass, and plastic 
bottles must be separated from the solid 
waste disposal facility and must be offered 
for recycling.”32 A county’s solid waste 
management program must be designed to 
achieve the goal of a 30 percent reduction of 
solid waste by the year 1994.33 

The act encourages local governments to 
operate their solid waste management sys- 
tems through the use of an enterprise fund.*4 
Counties and municipalities which own or 
operate a solid waste management facility are 
authorized to charge disposal fees.*5 Further- 
more, a fee may be imposed by local govern- 
ments with regard to the collection, process- 
ing, or disposal of solid wastes.*° 

The act sets forth extensive guidelines in 
regard to permitting of solid waste manage- 
ment facilities.3” State agencies are required 
to procure products and materials with recy- 
cled content.3® State agencies are also re- 
quired to establish recycling programs.°? In 
fact, the Florida Capitol and House and 
Senate office buildings are designated as 
recycling demonstration areas.*° Finally, the 
act establishes a hazardous waste reduction 
and elimination assistance program.” 

Although there are several other important 
provisions to the Solid Waste Management 
Act, the above highlights aptly demonstrate 
the complexity and comprehensiveness of the 
1988 legislation. The six volumes of legisla- 
tive history which form the first Legislative 
History Project are invaluable aid to attor- 
neys and courts in understanding this exten- 
sive legislation. 


Stormwater Management 
Legislation of 1989 

The 1989 Legislative History Project 
tracked two bills relating to stormwater man- 
agement: CS/HB 1304 and CS/SB 484. 
Ultimately, the legislature passed CS/SB 
484.42 However, the major provisions of 
CS/HB 1304 were amended onto the Senate 
bill as finally adopted.*3 


4 


The threat to the environment posed by 
stormwater was recognized by the 1989 
Legislature. According to the staff analysis 
of CS/HB 1304, ‘‘[s]tormwater (the flow of 
water during and immediately after a rainfall 
event) is the last frontier in environmental 
degradation to Florida’s surface and ground- 
water. It has been shown that the greatest 
potential for pollution to receiving waters 
from stormwater is contained in the first one 
inch of runoff. . . .”44 Recognizing that 
‘stormwater (nonpoint source) was a leader 
among polluting discharges to Florida’s wa- 
ters,” the legislature in 1987 adopted the 
Surface Water Improvement and Manage- 
ment Act (Ch. 87-97, Laws of Florida).45 The 
1989 legislation thus expanded upon and 
provided another method to implement the 
1987 law. 

The 1989 law first added the phrase 
“eliminate the discharge of inadequately 
treated wastewater and stormwater runoff 
into the waters of the state,” to the policy 
statement of the agricultural section of the 
state comprehensive plan.*® The legislative 
history of this bill demonstrates that “‘the 
codification of this goal statement . . . is 
intended to provide long-range policy guid- 
ance for the orderly growth of the state.’’47 

F.S. §253.01 also was amended to author- 
ize the trustees of the Internal Improvement 
Trust Fund to spend up to 100 percent of the 
revenue received from leases of state land in 
the Everglades agricultural area to assist in 
the cleanup and protection of Lake Okeechobee 
and the Everglades. This financial assistance 
is to be in the form of grants provided to the 
South Florida Water Management District.48 

The 1989 stormwater legislation amended 
several sections of F.S. Ch. 373. The amend- 
ments were designed to ‘‘clarify that activi- 
ties relating to the regulation of surface water 
management systems specifically include 
stormwater management systems.’’49 Nota- 
ble among the new amendments, the DER is 
required to amend or replace Fla. Admin. 
Code Rule 17-25.09 in response to the 
amendments of F.S. Ch. 373.59 DER also is 
authorized to adopt by rule ‘‘a state water 
policy, which shall provide goals, objectives, 
and guidance for the development and review 
of programs, rules, and plans relating to 
water resources.’’>! 

F.S. Ch. 373, as amended by the 1989 
legislation, now requires that water manage- 
ment districts set forth by rule the ‘“‘require- 
ments for the monitoring and maintenance 
of stormwater management systems.”’>? Fur- 
thermore, the water management districts are 
charged to establish stormwater management 
goals and to assist local governments in the 
development of local plans related to water 


resource issues.>> The State of Florida, through 
DER, is directed to assist with the implemen- 
tation of district stormwater management 
programs by providing funds from the Sur- 
face Water Improvement and Management 
Trust Fund.*4 Several other provisions of Ch. 
373 also were affected by the 1989 legisla- 
tion. 

Additionally, the 1989 stormwater legisla- 
tion amended several sections of Ch. 403. 
For example, DER, the water management 
districts, and local governments were given 
the responsibility for the development of 
“‘mutually compatible stormwater manage- 
ment programs.’’°5 DER is directed to in- 
clude goals in the state water policy for the 
management of stormwater. Each district is 
directed to establish district and, if appropri- 
ate, drainage basin stormwater management 
goals. Each local government required to 
submit a comprehensive plan is further re- 
quired to consider stormwater management 
goals and state water policy in the develop- 
ment of its comprehensive plans, and is 
encouraged to consult with the water man- 
agement districts.°© To fund these programs, 
local governments may create one or more 
stormwater utilities and collect fees sufficient 
to plan, construct, operate and maintain a 
stormwater management system.°” Finally, 
the 1989 legislation creates a Wastewater 
Treatment and Stormwater Management Re- 
volving Loan Fund to aid in the development 
of stormwater management systems.58 

In short, the comprehensive legislative 
package attempts to address the problems 
created by stormwater and the degradation 
of Florida’s surface waters. The above- 
described provisions highlight only a few of 
the statutory sections affected by the 1989 
stormwater legislation. A full analysis of the 
purposes and intent of the legislation should 
include review of the legislative history, 
compiled in the second Legislative History 
Project. 


Conclusion 

As demonstrated by the brief discussion 
above of the Solid Waste Management Act 
of 1988 and the stormwater management 
legislation of 1989, environmental legislation 
is increasingly comprehensive and complex, 
and may be subject to differences in interpre- 
tation. The Legislative History Projects rep- 
resents a key to full understanding of the 
legislation, by providing practitioners and 
decisionmakers with the essential supple- 
mental materials that form the record of 
legislative intent.59 Affected and other inter- 
ested persons should consult the projects 
when researching into these areas of the law 
by contacting the reference libraries for the 
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LABOR & EMPLOYMENT LAW 


he Americans with Disabilities 
Act of 1990, (Pub. L. No. 101- 
336) is the most significant em- 
ployment legislation since the 
Civil Rights Act of 1964. The ADA extends 
protection in employment, public transporta- 
tion, accommodation and telecommunication 
to over 43 million Americans with disabili- 
ties. This article discusses the prohibitions 
against employment discrimination.” 


Prohibition Against 
Discrimination 

The ADA prohibits an employer, employ- 
ment agency, labor organization, or joint- 
labor management committee from discrimi- 
nating against a qualified individual with a 
disability because of the disability in job 
application procedures, hiring, advancement, 
discharge, employee compensation, job train- 
ing, and other terms, conditions, and privi- 
leges of employment. §102(a) and §101(2).3 
Nearly all employers are covered by the 
ADA, including the U.S. Senate and House 
and its employees or agents. §509. However, 
Title I of the ADA does not become effective 
until July 26, 1992, foremployers with more 
than 25 employees and is not effective for 
employers having between 15 and 24 em- 
ployees until July 26, 1994. §108 and 
§101(5)(A). Employers with fewer than 15 
employees, as well as the United States, 
corporations of the United States, Indian 
tribes, and exempt (charitable) bona fide 
private membership clubs, are not subject to 
the ADA. §101(5)(B). 


The Qualified Individual 
with a Disability 

A “‘qualified individual with a disability” 
is an ‘individual with a disability who, with 
or without reasonable accommodation, can 
perform the essential functions of the em- 
ployment position that such individual holds 
or desires.” §101(8). The term ‘“‘qualified 
individual with a disability,’ §3(2)(A), is 
similar to the term ‘individual with handi- 


Employment Discrimination Under 
the Americans with Disabilities Act 


“‘This historic act is 
the world’s first 
comprehensive 
declaration of 
equality for people 
with disabilities’”! 


| 
by Kevin E. Hyde 


caps” in §504 of the Rehabilitation Act of 
1973 but was deliberately used to avoid 
negative stereotypes.* The ADA amends §7(8) 
of the rehabilitation act to specifically ex- 
clude current users of illegal drugs and 
individuals whose alcohol use prevents them 
from performing their job. §502. Accord- 
ingly, under the ADA a disabled individual 
is one who has a physical or mental impair- 
ment that substantially limits one or more of 
the major life activities, who has a record of 
such an impairment, or who is regarded as 
having such an impairment. 

(a) A physical or mental impairment that 
substantially limits one or more of the major 
life activities. §3(2)(A). The ADA is intended 
to expand the definition of physical and 
mental impairments to include any physi- 
ological disorder or condition, cosmetic 
disfigurement, or anatomical loss affecting 
one or more of the following body systems: 
neurological, musculoskeletal, sensory, respi- 
ratory, cardiovascular, reproductive. digestive, 
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genito-urinary, hemic and lymphatic, derma- 
tologic and endocrine. Mental impairments 
are intended to include any mental or psycho- 
logical disorder, such as mental retardation, 
organic brain syndrome, emotional or mental 
illness, and specific learning disabilities.5 
Congress also intended the term to include 
such diseases and infections as orthopedic, 
visual, speech and hearing impairments, cere- 
bral palsy, epilepsy, muscular dystrophy, 
multiple sclerosis, infection with Human 
Immuno Deficiency Virus, cancer, heart dis- 
ease, diabetes, mental retardation, emotional 
illness, specific learning disabilities, drug 
addiction, and alcoholism.® 

A physical or mental impairment is not, 
according to legislative history, a disability 
unless its severity is such that it results in a 
“substantial limitation of one or more major 
life activities,’ such as caring for one’s self, 
performing manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, and 
working. The question of whether a person 
has a disability is determined without regard 
to the availability of mitigating measures, 
such as reasonable accommodations or auxil- 
iary aids.’ 

The ADA specifically excludes from cov- 
erage a number of conditions such as 
homosexuality, bisexuality, transvestism, pe- 
dophilia, transsexualism, exhibitionism, 
voyeurism, compulsive gambling, kleptoma- 
nia or pyromania, gender identity disorders, 
or current psychoactive substance use disor- 
ders resulting from current use of illegal 
drugs. §511. 

(b) A record of such impairment. §3(2)(B). 
Any individual who has a history of, or who 
has been classified, correctly or incorrectly, 
as having a mental or physical impairment 
that substantially limits one or more major 
life activities is considered disabled under the 
ADA. This provision protects individuals 
who have recovered from a physical or 
mental impairment which previously substan- 
tially limited them in a major life activity and 
protects persons with histories of mental or 
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emotional illness, heart disease, or cancer 
from discrimination based on a former dis- 
ability. 

(c) Regarded as having such an impair- 
ment. §3(2)(C). This provision protects 
individuals who have a physical or mental 
impairment that does not actually limit major 
life activities but which substantially limits 
major activities because of the attitudes of 
others toward the impairment. As a result, 
persons who are perceived or treated as 
having a disability are protected regardless 
of whether they actually have a disability. 
Congress intended this third prong of the 
definition to protect individuals whose im- 
pairments do not substantially limit their 
functioning and to address the fact that 
employers or colleagues may react negatively 
to the impairment. Congress adopted the 
reasoning of the Supreme Court in School 
Board of Nassau County v. Airline, 480 U.S. 
273, 280 (1987): ‘‘Such an impairment might 
not diminish a person’s physical or mental 
capabilities, but could nevertheless substan- 
tially limit that person’s ability to work as a 
result of the negative reactions of others to 
the impairment.” 


A Prohibited 
Discriminatory Act 

The ADA prohibits discrimination in em- 
ployment in recruitment, hiring, termination, 
promotion, wages, job assignment, leave 
time, benefits, training, and employer- 
sponsored activities, including social or rec- 
reational programs. Employers are also 
prohibited from entering into contracts which 
would result in discrimination (such as with 
an employment agency or a labor union); 
utilizing standards, criteria, or methods of 
administration that result in discrimination; 
discriminating because of the known disabil- 
ity of an individual with whom the qualified 
individual is known to have a relationship or 
association; not making a reasonable accom- 
modation for a qualified individual; denying 
employment opportunities to a qualified indi- 
vidual with a disability merely to avoid 
having to make a reasonable accommodation; 
using selection criteria that screen out or tend 
to screen out disabled persons, unless job- 
telatedness and business necessity can be 
shown; and using employment tests to meas- 
ure the level of sensory, manual, or speaking 
disability under the guise of measuring other 
skills. §102(b)(1-7). 


Employer Defenses to 
Discrimination Charges 

The ADA provides a limited defense to 
employers who are charged with discriminat- 
ing against an applicant or employee because 


of the individual’s disability. The employer 
must show that the challenged practice, in- 
cluding selection criteria, tests, screening 
devices, evaluations, advancements, and dis- 
charges, is job-related, consistent with business 
necessity, and incapable of reasonable ac- 
commodation. §103. 

The first consideration is whether a dis- 
abled individual can perform the “‘essential 
function” of the job presently held or sought. 
§101(8). The ADA defers to the employer’s 
judgment regarding the essential functions 
of the job. The employer’s written descrip- 
tion of the job, prepared before advertising 
the job or interviewing applicants, is evi- 
dence regarding the essential function. §101(8). 
An employer may consider what functions 
are fundamental to performing the job as a 
matter of business necessity. Thus, an em- 
ployer may require every employee to be 
qualified to perform the essential functions 
of a job at the time of the decision in 
question. However, the mere possibility of 
future incapacity does not make the person 
unqualified. The ADA does not undermine 
an employer’s ability to choose and maintain 
qualified workers if the employer’s decision 
is based on reasons unrelated to the existence 
or consequence of a disability. 

Employers also have a duty to “‘reason- 
ably accommodate” employees with a 
disability and to make reasonable accommo- 
dations so that disabled applicants may be 
hired and assimilated into the workforce. 
Reasonable accommodation does not require 
employers to prefer disabled applicants in 
hiring over nonimpaired applicants. The quali- 
fied individual with a disability may maintain 
a cause of action against an employer for 
violating the ADA if the employer’s refusal 
to hire the applicant is based on the individ- 
ual’s disability. 

An employer must prove that the appli- 
cant’s disability could not be reasonably 
accommodated without “‘undue hardship in 
order to reject a disabled applicant who is 
otherwise qualified.”’ An undue hardship is 
an action which causes significant difficulty 
or expense to the employer in light of the 
nature and cost of the accommodation, the 
financial resources of the employer, the 
facility to be accommodated, and the impact 
on the operation of the facility. §101(10)(b)(i- 
iv). 

The employer should consider the benefit 
of the accommodation for future employees 
as well as the availability of social service 
funding to defray part of the cost. If the 
required accommodation is unreasonable solely 
because of its cost, and the disabled em- 
ployee individually or a social service agency 
is willing to reimburse the employer for a 
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portion of the accommodation cost, then the 
employer must pay the portion of the cost of 
accommodating the disabled individual that 
would not cause an undue hardship on the 
employer. 


Determining Performance 

The ADA adopts a framework for employ- 
ment selection procedures designed to assure 
that persons with disabilities are not excluded 
from job opportunities unless they are, in fact, 
unable to do the job. The requirement that 
job criteria actually measure ability required 
by the job is the critical protection against 
employer discrimination. The pivotal provi- 
sions to assure a fit between job criteria and 
an applicant’s actual ability to do the job are: 

1. Persons with disabilities must not be 
disqualified because of the inability to per- 
form nonessential or marginal functions of 
the job (§101(8)); 

2. Selection criteria that screen out or 
tend to screen out disabled individuals must 
be job-related and consistent with business 
necessity (§102(b)(6)); and 

3. Reasonable accommodations must be 
made by the employer to assist persons with 
disabilities (§101(9)). 

The employer must consider each factor 
in every decision involving an individual 
with a disability. If the disabled individual 
does not meet all of the selection criteria, the 
employer must ensure that the disqualifying 
criteria are related to an essential, nonmargi- 
nal aspect of the job, and are carefully 
tailored to measure the person’s actual ability 
to do an essential function of the job. If the 
criteria meet this test, they are nondiscrimi- 
natory on their face and their use to disqual- 
ify the disabled individual does not violate 
the ADA. However, the criteria may not be 
used to exclude an individual with a disabil- 
ity if the criteria can be satisfied by the 
applicant with a reasonable accommoda- 
tion, including adopting an alternative, less 
discriminatory criterion. 

All job selection procedures such as pre- 
employment applications or interviews must 
be ‘job-related, consistent with business 
necessity”’ and provide an accurate measure 
of an applicant’s actual ability to perform the 
job. §102(b)(6-7). For example, employers 
violate the ADA by selecting and administer- 
ing tests that appear to measure the individ- 
ual’s ability to perform an essential function 
of the job but which are actually used to 
measure the individual’s impaired sensory, 
manual or speaking skills. §102(b)(6-7). 

The ADA also prohibits discrimination on 
the basis of medical examinations and inquir- 
ies. §102(c). The ADA prohibits employers 
from inquiring into the nature or severity of 
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an applicant's disability, §102(c)(2)(A), but 
employers may make pre-employment inquir- 
ies into the ability of an applicant to perform 
job-related functions. §102(c)(2)(B). 

A narrow exception to the prohibition 
against making medical inquiries that are not 
Strictly job-related does exist. Employers 
may require applicants to take a post-offer 
medical examination so long as it is given to 
all entering employees regardless of disabil- 
ity, the results of the examinations are kept 
confidential, and the results are not used to 
discriminate against individuals with disabili- 
ties unless the results clearly indicate that the 
individual is not qualified for the job. 
§102(c)(3). 

The ADA also recognizes that once em- 
ployed, actual performance is the best measure 
of the employee’s ability to properly perform 
the job. When an employee fails to ade- 
quately perform the job, then the employer 
is free under the ADA to make disability 
inquiries, including medical exams, which 
are job-related and consistent with business 
necessity. §101(c)(4). 


Health Insurance for 
Disabled Employees 

Employers must provide disabled employ- 
ees with the same health insurance coverage 
that it provides to its other employees. This, 
of course, does not prohibit the employers 
from limiting coverage. For example, an 
employer may provide benefits that only pay 
a specified amount per year for mental health 
coverage provided that such limitations apply 
equally to persons with or without disabili- 
ties. 

The ADA does not, however, affect pre- 
existing condition clauses in group insurance 
policies. Thus, employers may continue to 
purchase group policies that contain pre- 
existing condition exclusions, even though 
such exclusions adversely affect employees 
with disabilities, so long as such clauses are 
not used as a subterfuge to evade the pur- 
poses of the ADA. 


Drug and Alcohol Testing 

The ADA specifically exempts employers 
from discrimination liability if the employer 
tefuses to hire or takes adverse action against 
an applicant or employee who is currently 
engaging in the use of illegal drugs. §104(a). 
However, an employer may not discriminate 
against an applicant or employee who suc- 
cessfully completed a supervised drug 
rehabilitation program, is currently participat- 
ing in a supervised rehabilitation program, 
or is erroneously regarded as using illegal 
drugs. §105(b). A drug test is not considered 
as a prohibited medical examination. §104(d). 


Implementing 
regulations will 
impact how effective 
and stringent the 
ADA will be 


The employer is allowed to discharge the 
employee for current drug or alcohol use if 
the employee is behaving or performing 
unsatisfactorily, §104(c)(4), or has violated 
company standards against drug use. §104(c). 


Remedies for Violations 

The ADA incorporates by reference the 
remedial provisions of Title VII, including 
injunctive relief, reinstatement, and back pay. 
§107. Because the ADA’s remedies are de- 
rived directly from the remedial provisions 
of Title VII, any change in Title VII would 
also modify the remedies available under the 
ADA. In any action or administrative pro- 
ceeding under the ADA, the court or agency 
may award reasonable attorneys’ fees, includ- 
ing litigation expenses and costs, to the 
prevailing party, other than the United States. 
The United States is liable for attorneys’ fees 
and costs to the same extent as any private 
individual. §505. A prevailing party is enti- 
tled to the same remedies from a state 
government or agency that would be avail- 
able against any public or private entity. 
§502. 

The ADA also encourages voluntary use 
of alternative dispute resolution procedures 
already authorized by law. §513. The use of 
alternative dispute resolution mechanisms is 
intended to supplement, not limit the reme- 
dies provided by the ADA. Thus, Congress 
intended that any agreement to submit dis- 
puted issues to arbitration, whether in the 
context of a collective bargaining agreement 
or in an employment contract, does not 
preclude the affected person from seeking 
relief under the enforcement provisions of the 
ADA.? 


Conclusion 

The ADA protects individuals who are 
discriminated against in employment solely 
because of the individual’s disability. Em- 
ployers now have a duty not to exclude 
qualified individuals with a disability from 
job opportunities unless the individual is 


incapable of performing the essential func- 
tions of the job. Implementing regulations, 
which are due to be published in final form 
by July 26, 1991, will impact how effective 
and stringent the ADA will be. It is clear, 
though, that the ADA goes far to achieve its 
Stated goal of providing ‘‘clear, strong, con- 
sistent enforceable standards addressing 
discrimination against individuals with dis- 
abilities.” §2(b)(2).0 


1 Remarks of President George Bush reported 
in Daily Labor Report (BNA) No. 145, at A-3 (July 
27, 1990). 

2Pub. L. No. 101-336, Title I, §101 et seq. 
Some additional references to sections of the ADA 
which occur outside of Title I are also contained. 

3 All section references are to the ADA unless 
otherwise indicated. 

4 Senate Labor and Human Resources Commit- 
tee, REPORT ON THE AMERICANS WITH DisaBILiTiEs ACT 
OF 1989, S. Rep. No. 116, 101st Cong., 1st Session 
21 (1989). 

5 Id. at 22. 

Id. 

7House Committee on Education and Labor, 
REPORT FROM THE COMMITTEE ON EDUCATION AND 
Lasor, H. Rep. No. 485, Part 2, 101st Cong., 2d 
Session 52 (1990). 

8 Senate Labor and Human Resources Commit- 
tee, REPORT ON THE AMERICANS WITH DisABILITIES ACT 
Or 1989, S. Rep. No. 116, 101st Cong., 1st Session 
21 (1989). 

9 House Judiciary Committee, REPORT FROM THE 
CoMMITTEE ON THE Jupiciary, H. Rep. No. 485, 
101st Cong., 2d Session 76-77 (1990). 
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he use of a “structured settle- 


ment”’ is a wonderful tool for 

settling a personal injury case. 

With that said, there are many 
Florida attorneys inadvertently committing 
malpractice when confronted with the oppor- 
tunity to settle a case with a “‘structure.”’ 


The Settlement 

For the uninitiated, §§104(a)(2) and 130 
of the Internal Revenue Code set forth the 
specific requirements for structuring a settle- 
ment whereby the future periodic and lump 
sum payments to the plaintiff are tax-free. 
The concept is frequently referred to as a 
“structured settlement.’ Structured settle- 
ments are not simply annuity settlements, as 
some critics have suggested. The settlement 
package may involve such things as: a lump 
sum payment in cash for lost wages and 
medical expenses incurred to the date of the 
settlement; funds for the rehabilitation of a 
severely injured person, i.e., providing the 
future payments for a “‘life-care”’ plan; attor- 
neys’ fees; an income annuity based upon the 
plaintiff’s lost future earnings and fringe 
benefits; a medical annuity sufficient to 
provide for on-going treatment and future 
medical expense; an educational annuity pro- 
viding for the children’s education and tech- 
nical training; and a reserve annuity providing 
a single lump sum to provide for future 
extraordinary expenses or a death benefit for 
survivors. 


The Problem 

When does the malpractice occur? At 
issue is the calculation of the present value 
of the future periodic payments. In other 
words, how much needs to be invested today, 
plus the interest generated, is required to 
equal the future benefits to be received by the 
injured party. In practice, the defendant rarely 
disclosed the value of the actual cost to the 
plaintiff’s counsel, making the value of the 
structured settlement a subject for dispute. A 
typical exchange between the attorney and 
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the defense representative follows: 

Defendant: ‘‘Mr. Attorney, I offer to your 
client $100,000 in cash up front, plus $2,000 
per month for life, compounding at three 
percent per year. The projected payments 
over your client’s life-expectancy total 
$6,121,614.” 

Attorney: ‘‘Thank you very much for your 
offer of settlement. Would you please tell 
me the present value of the future periodic 
payments?” 

Defendant: ‘‘I would like to, but if I do, 
it will taint the structure and the future 
payments won’t be tax-free.” 

So, the attorney is stuck with trying to 
figure out the present value of the structured 
settlement by himself. Fortunately, he’s done 
his homework and knows that Private Letter 
Ruling 8333035, May 16, 1983, states spe- 
cifically, “‘Disclosure by defendant of the 
existence, cost or present value of the annuity 
will not cause plaintiff to be in constructive 
receipt of the present value of the amount 


invested in the annuity.” As such, he calls 
up his economist who has been working on 
the case and asks the economist to calculate 
the present value of the future stream of 
payments. The economist having used a 
discount rate reflecting the yield on U.S. 
government bonds in calculating the future 
wage loss of the plaintiff, uses a similar 
discount rate in analyzing the offer. The 
attorney finds the present value acceptable 
and, with his client’s permission, settles the 
case, basing his legal fee on a percentage of 
the present value supplied by the economist. 

So, what’s the problem? Well, the actual 
premium cost of the structured settlement is 
$400,000 — approximately $500,000 less than 
the calculation provided by the economist. 
The attorney misrepresented the value of the 
settlement to his client and, in addition, 
because he based his fee on the higher 
present value calculation, ended up over- 
charging for the value of the settlement. In 
this case, the original economist over-valued 
the settlement offer, leading the plaintiff to 
accept an offer below the true settlement 
value of the case, and leading the attorney to 
charge an excessive fee. 

How can the attorney avoid the structure 
pitfall? He must use an individual such as 
an economist, accountant, or actuary who is 
knowledgeable in the calculation of the pre- 
mium cost of the annuity offer. The attorney 
must make sure the economist does not 
assume a normal life-expectancy of the plain- 
tiff, and apply U.S. Treasury bond interest 
rates to the annuity. 

In the case above, the defense representa- 
tive forwarded the plaintiff’s medical files to 
several different insurance companies. The 
medical actuary at the life insurance com- 
pany reviewed the case and quoted an actuar- 
ial computation predicated on the life- 
expectancy of the plaintiff and ‘‘adjusted”’ 
by the insurance company’s analysis of the 
injury known as a “‘rated age.’’ For example, 
despite the fact that the plaintiff is chrono- 
logically eight years old, the insurance com- 
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pany is willing to sell a structured settlement 
annuity as if the plaintiff were 55 years old, 
hence the “‘rated age.’ As such, a lifetime 
annuity for an eight-year-old is much more 
expensive than for a 55-year-old. 

But what about all the medical doctors 
prepared to testify that the plaintiff has a 
normal life-expectancy? It doesn’t matter. 
The only opinion that counts in a structured 
settlement is that of the medical actuary. 
Therefore, the value of the structured settle- 
ment must be reduced when the plaintiff has 
injuries that will affect life-expectancy, such 
as brain damage, seizures, spinal cord inju- 
ries, heart conditions, burns, closed head 
injuries, or cancer. 

Another error is the choice of interest 
rates. The interest rate is a critical assump- 
tion in calculating the present value of a 
future stream of income. Interest rate error 
can occur twice. The first is possible when 
the economist uses U.S. Treasury bond inter- 
est rates, which are fine for calculating the 
return on investment for bonds, but lousy for 
calculating annuity rates. Annuity rates have 
generally exceeded Treasury bond rates by 
as much as 30-35 percent, frequently leading 
to fee disputes. 

The second interest rate error may occur 
when the economist uses only one interest 
rate. Insurance companies do not place the 
same interest rate to funds paid in the second 
year as they do to funds paid in the 30th year. 
Like certificates of deposit, settlement annui- 
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ties use different interest rates depending 
upon when the money is to be paid. These 
interest rates create a yield curve which 
changes over time. 

Even when an annuity interest rate is used, 
it may vary plus or minus five percent, 
depending upon the insurance carrier provid- 
ing the annuity. For example, Prudential Life 
Insurance Company, rated A+ (Superior), 
Class XV, by Best’s Insurance Review, will 
usually be more expensive than Confederated 
Life, rated A+ (Superior), Class X. Insurance 


companies that provide settlement annuities 
compete for the limited pool of premium 
dollars, and the competition between compa- 
nies creates inequalities in rates and costs. 

To avoid a potential malpractice action, 
the attorney must use an economic expert 
knowledgeable in the calculation of the pre- 
mium cost or present value of a structured 
settlement. The economist must be able to 
check his present value opinions against 
current rates charged in the financial market- 
place by insurance companies.9 
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Ithough it is federal law which 
imposes estate taxes, state law 
determines the property from 
which those estate taxes are 
to be paid. In Florida, the apportionment of 
estate taxes is governed by F.S. §733.817 
(1987). 
Until recently, it was fairly clear that even 
a boilerplate provision in the will directing 
estate taxes to be paid out of the residue was 
a sufficient direction against the statutory 
apportionment of §733.817. However, the 
Third District Court of Appeal ruled this year 
in Ferrone v. Soffes,' 558 So.2d 146 (Fla. 
3d DCA 1990), that a specific direction in the 
will is necessary to override the application 
of §733.817. Will drafters should take note 
of this decision in their drafting. 


The Statutory Formula 

In the absence of contrary directions in a 
will, §733.817 provides that estate taxes 
attributable to specific devises, general de- 
vises, and any other preresiduary gifts under 
a will are payable from the residuary estate. 
Within the residuary devise, only those gifts 
which generate estate taxes bear a pro rata 
portion of the tax. Thus, property passing 
under the residuary clause but qualifying for 
the marital or charitable deduction does not 
bear any portion of estate taxes. Property 
passing outside the will (e.g., inter vivos 
trusts, power of appointment properties, jointly- 
held properties passing by survivorship, and 
insurance) does bear a pro rata portion of the 
estate tax if such property contributes to the 
measure of the tax. Homestead real property, 
if exempt from execution, is exempt from 
apportionment of estate taxes regardless of 
how it passes. 

Section 733.817 expressly permits a testa- 
tor to elect out of statutory apportionment. 
The statute repeatedly contains the phrase 
“except as otherwise directed by the will,” 
and testators are free to specify the source of 
estate taxes and place the burden of the tax 
wherever they choose. 
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Estate Tax Apportionment: 
“Except as Otherwise Directed” 


The perfect will 
should indicate that 
portion of the estate 
bearing the burden 
of estate taxes, 
leaving nothing to 
guess 


by Trent S. Kiziah 


Until Ferrone, it was assumed that a 
general direction in a will to charge all estate 
taxes to the residue was a sufficient direction 
against statutory apportionment under 
§733.817, based on the Fourth District Court 
of Appeal decision in Estate of Collin, 368 
So.2d 1350 (Fla. 4th DCA 1979). 


The Collin Decision 

In Collin, the decedent’s will provided: “I 
do hereby direct that all my just debts, estate 
taxes, and expenses of my last illness and 
funeral expenses be paid out of my estate.”’2 
The residue of the estate was divided among 
12 devisees in varying percentages. Several 
of the devisees were charitable organizations, 
for which the estate was entitled to a charita- 
ble estate tax deduction. 

If tax apportionment under §733.817 ap- 
plied, the estate taxes would be charged to 
those residuary beneficiaries whose devises 
generated the estate taxes rather than pay- 
ment of the taxes “‘off the top” and the 


balance distributed to residuary beneficiaries 
in the percentages specified in the will. The 
charitable organizations argued that the direc- 
tion in the will to charge the estate taxes to 
the general estate was not specific enough to 
direct against statutory apportionment. They 
urged the court to follow the law of New 
York and require a ‘‘clear and unequivocal” 
direction in the will to effectively direct 
against statutory apportionment. 

The noncharitable beneficiaries, on the 
other hand, urged the court to adopt Ken- 
tucky law which holds that when estate taxes 
are lumped together with debts and funeral 
expenses in the will, the estate taxes are to 
be treated like administration expenses and 
paid out of the residue before determining the 
percentage gifts. Adopting this approach and 
tuling against statutory apportionment, the 
Fourth District stated: ‘“‘We do not believe 
that the statute mandates the use of certain 
magic words known only to the probate 
section of The Florida Bar. A clear and 
otherwise unambiguous direction is all that 
is required and we believe the instrument 
now before us so directs.” 


Along Comes Ferrone 

On March 13, 1990, the Third District 
Court of Appeal, on facts similar to Collin 
but involving a different portion of §733.817, 
came to an opposite result, in Ferrone.* The 
decedent’s will provided: “‘I direct my Ex- 
ecutor, hereinafter named, to pay all debts 
allowed as claims against my estate, my 
funeral expenses, and all expenses of admini- 
stration of my estate, and all estate, inheri- 
tance, succession and transfer taxes which 
may be assessed by reason of my death.’’5 
As in Collin, the direction for payment of 
estate taxes in Ferrone was part of the same 
sentence directing the payment of debts and 
funeral expenses. The issue in Ferrone, how- 
ever, was the apportionment of estate taxes 
to property held jointly with right of survi- 
vorship, which comprised 29 percent of the 
decedent’s gross estate for federal estate tax 
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purposes. 

The Third District concluded that the 

general language in the will for payment of 
estate taxes was not sufficient to direct 
against statutory apportionment pursuant to 
§733.817(1)(e), which allocated a portion of 
the tax to the joint owner. 
We conclude that the will must expressly refer to 
the statute, or expressly indicate that the estate is 
tc bear the burden of taxation for property passing 
outside the will. In that fashion it will be unmistak- 
ably clear that the testator considered the issue and 
made a deliberate decision about the burden of 
taxation. It is that degree of particularity which is 
contemplated by the phrase ‘otherwise directed 
by the Will’’ . . . In the absence of such 
unequivocal language, the statute will govern.® 

The Third District acknowledged that its 
decision was in direct conflict with Collin, 
but aligned itself with the dissent of the 
earlier case.” 


The Drafting Solution 

Until and unless clarified by a ruling of 
the Florida Supreme Court, practitioners must 
deal with the apparent conflict between judi- 
cial districts. The solution is simple: proper 
drafting. Mindless reliance on form language 
can be dangerous. 

In a footnote to its decision, the Ferrone 
court suggested that a good example of 
express language unequivocally addressing 
the issue of apportionment is found in The 
Florida Bar treatise, Florida Will Drafting 
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and Estate Planning, §§17.48-77, 20.277 (2d 
ed. 1972). 

I direct that all estate, inheritance and other death 
taxes of any nature, together with any interest and 
penalties, that may be payable or with respect to 
all property required to be included in my gross 
estate or taxable to any person receiving it under 
the provisions of any present or future domestic or 
foreign laws, regardless of whether that property 
passes under or outside of this Will or any codicil 
to it or whether the taxes are payable by my estate 
or by any recipient or beneficiary of any property, 
shall be paid, or other provision for payment made, 
by my Executors out of my general estate in the 
same manner as an expense of administration of 
my estate with no right or reimbursement from any 
recipient or beneficiary of any property, or any 
temporary or remainder interest in it... . 

This form specifically directs that the 
decedent’s “‘general estate,” defined to be all 
probate assets, is to bear all of the estate 
taxes regardless of whether the property 
passes under or outside the decedent’s will. 
Presumably, this language would be suffi- 
cient to direct against apportionment to non- 
probate assets under §733.817(I)(e). How- 
ever, it may not be sufficient to direct against 
intraresiduary apportionment under 
§733.817(1)(b). The form language merely 
refers to payment out of the general estate, 
which would be sufficient to avoid statutory 
intraresiduary apportionment under the Col- 
lin decision, but likely not sufficient under 
Ferrone® 

The careful will drafter who definitely 
wants to direct against statutory apportion- 
ment would do well to make specific refer- 
ence to §733.817 in the will, and directly 
state that estate taxes are not to be appor- 
tioned in accordance with the statute. The 
perfect will should unambiguously indicate 
that portion of the estate which bears the 
burden of estate taxes, leaving nothing to 
guess work. 

In Collin, the draftsman admitted at trial 
that he gave no thought to tax apportionment 
in drawing the will. Will drafters cannot 
afford to be cavalier. As noted in the Collin 
dissent: “‘If the . . . beneficiaries can establish 
the real intent of the decedent was thwarted 
by negligent draftsmanship or the like then a 
remedy may be available.’’? Obviously, the 
remedy suggested is an action against the 
drafter for legal malpractice. 


' Because the parties in Ferrone have concluded 
a settlement, the decision will not be reviewed by 
the Supreme Court. 

2 368 So.2d 1353 (Fla. 4th D.C.A. 1979). 

3 Id. at 1355. 

4558 So.2d 146 (Fla. 3d D.C.A. 1990). 

5 Id. at 147. 

7 In fairness to the Fourth District, it should be 
noted that the court stated in Collin that its decision 
was limited to the facts of the case and suggested 
that it might not rule the same when dealing with 


nonprobate assets such as joint property. 368 So.2d 
at 1355. 

8 Even the authors of Florida Will Drafting and 
Estate Planning indicate that additional language 
should be inserted if there is to be intraresiduary 
apportionment. Under current case law, it is possi- 
ble that one part of §733.817 (intraresiduary 
apportionment) is not applicable because of a 
direction “otherwise” in the will, while another 
portion of the statute (that which pertains to 
nonprobate assets) is applicable because the lan- 
guage in the will is not sufficiently specific. 

9 368 So.2d at 1356, citing McAbee v. Edwards, 
340 So.2d 1167 (Fla. 4th D.C.A. 1976). 
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LOCAL GOVERNMENT LAW 


ast year in Florida, the Wage and 

Hour Division of the U.S. De- 

partment of Labor found 69 pub- 

lic sector employers in violation 
of the Fair Labor Standards Act of 1938, 29 
U.S.C. §201-219.' Those violations resulted 
in minimum wage and overtime liability in 
the amount of $2,104,000. Nationally, ac- 
cording to the Wage and Hour Division’s 
enforcement statistics, $14,663,000 in unpaid 
minimum wage and overtime liability was 
found due. Consequently, 15 percent of the 
national back-wage liability in the public 
sector occurred in Florida. 

From these statistics, it is obvious that 
many Florida public sector employers have 
not gotten the message sent by the U.S. 
Supreme Court in Garcia v. San Antonio 
Metropolitan Transit Authority, 469 U.S. 528 
(1985), and by Congress, as a result of the 
1985 amendments to the act. This article will 
concentrate on recent caselaw and wage and 
hour opinion letters that discuss the two 
primary questions which, if answered incor- 
rectly, create the greatest potential minimum 
wage and overtime liability: What activity 
constitutes compensable hours, and which 
employees are exempt from coverage? 

The minimum wage and overtime provi- 
sions of the FLSA, administered and en- 
forced by the Wage and Hour Division of the 
U.S. Department of Labor, currently apply 
to all employees of state and local govern- 
ments except elected officials and their ap- 
pointees and those who qualify for exemp- 
tions.2 The act provides that nonexempt 
employees shall receive overtime compensa- 
tion for a workweek longer than 40 hours “‘at 
a rate not less than one and one-half times 
the regular rate at which he is employed.’’> 


What are “Hours Worked” 
The ‘Suffer or Permit’’ Doctrine 

A frequent issue since Garcia v. Samta 
concerns what is “‘compensable time” or 
“‘work time”’ for purposes of calculating the 
number of compensable hours of work in a 
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Many Florida Public Employers 
Ignore FLSA Compliance 
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last year’s national 
back-wage liability 
in the public sector 
occurred in Florida 
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workweek. Under the regulations, an em- 
ployee must be paid for all hours that his 
employer “‘suffers or permits’’ him to work. 
Violations of this standard occur when an 
employer ‘“‘suffers” the employee to work 
prior to the normal starting time, during the 
lunch hour, after the end of the workday, or 
while at home.5 The employer is responsible 
for this time if he “‘knows or has reason to 
believe” that the employee is providing 
some service to the employer.® 
* Occasional or Sporadic Employment in a 

Different Capacity 

Back-wage liability frequently arises when 
an employee works on a part-time basis for 
the same or related public agency. The 
regulations exempt this time from the calcu- 
lation of overtime hours if the employment 
is “occasional and sporadic”’ and the work 
is truly of a “‘different capacity.”’? The term 
‘occasional or sporadic’”’ means infrequent, 


irregular, or occurring in scattered instances. 
For example, employment by regular public 
recreation and park employees in such activi- 
ties as taking tickets or providing security for 
special events may be considered occasional 
or sporadic.® 

Employment in these occasional or spo- 
tadic activities will be counted for the pur- 
pose of the overtime requirement, however, 
unless the employee performs them in a 
“different capacity” than the duties gener- 
ally assigned the employee during regular 
government employment.? Coaching duties 
assigned to a teacher, for instance, will not 
be considered employment in a “different 
capacity.”'° A custodian, however, who 
coaches part-time on an occasional or spo- 
tradic basis would meet the ‘‘different capac- 
ity” requirement.!! 

A special provision was added to the 1985 
amendments to the FLSA which regulates 
outside employment of police, fire, and cor- 
tectional employees.'2 This provision permits 
public safety employees on an optional basis 
to be employed by special detail by a 
separate and independent employer in fire 
protection, law enforcement, or other related 
activity without aggregating together the em- 
ployee’s hours of work for the two or more 
employers.!? All hours worked by state po- 
lice, however, who perform law and public 
safety duties at an airport pursuant to an 
agreement between state police and the air- 
port must be included with the rest of their 
hours worked for the state police in comput- 
ing overtime compensation when such work 
is not optional but required as part of their 
regular duties.!4 

A public employer is generally not liable 
for work performed by one of its employees 
on behalf of a private employer. A public 
employer, for instance, is not liable for 
overtime compensation to law enforcement 
and fire protection employees for hours worked 
on behalf of a private employer as security 
employees during their off-duty hours.!5 Pub- 
lic employers also may protect themselves 
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from such potential liability by prohibiting 
or restricting outside employment by employ- 
ees, a practice which is allowed by the Wage 
and Hour Division.!® 
On Call 

Overtime liability has also arisen in cases 
in which public employers fail to compute 
time spent by employees ‘‘on call’ for 
overtime compensation purposes. Such time 
must be included when the employee is 
required to remain on call at the employer’s 
premises or so close that the employee 
cannot use such time effectively for his or 
her own purposes. !7 

The wage-hour administration has con- 
cluded that emergency medical technicians 
who are not required to remain upon a public 
employer’s premises, but are required to 
carry individual pagers and respond to calls 
within five minutes, are entitled to compen- 
sation for their on-call hours.'® The admini- 
stration ruled that the five-minute response 
time deprived the employees of the effective 
use of their own time. When employees are 
free to use their time for their own benefit 
and are not restricted in any significant way, 
a public employer is not required to compen- 
sate employees for on-call hours, unless they 
actually respond to a call while on duty.!9 
Likewise, time spent traveling to and from 
work by emergency personnel to perform 
temporary duty at work stations located 
farther from their residences than their nor- 
mal duty stations is compensable time, unless 
such additional travel time is an incident of 
their regular employment.22 

The wage and hour administrator has also 
concluded that time spent by police officers 
in court proceedings, including both criminal 
and civil matters, is compensable when the 
testimony elicited resulted from an official 
police action taken by the officers in the line 
of duty.2! Additional hours of duty performed 
by law enforcement officers as punishment 
must also be counted as compensable hours 
of work.22 
¢ Bonus or Incentive Pay Included in 

Regular Rate 

In addition to ensuring that all work time 
is included in determining whether overtime 
is required, incentive payments or bonuses 
paid to public employees may also affect the 
amount of overtime liability. The payment 
of educational bonuses to law enforcement 
employees for obtaining a college degree or 
other certification must be iciuded in the 
employee’s regular rate when bonuses are 
paid pursuant to a previous agreement and 
for a predetermined amount.?3 Similarly, 
payments pursuant to a compensation system 
whereby employees may choose receiving 
the payment in cash or having it applied 


toward health insurance or another benefit 
mutually agreeable to the employer must be 
included in the employee’s regular rate when 
calculating overtime compensation.”4 


Exemptions from Coverage 
¢ Personal Staff Exemptions 

The FLSA excludes from the definition 
of employee, and thus from coverage, certain 
individuals employed by public agencies. 
One of the exclusions is for “‘personal staff 
members” who are selected or appointed by 
elected public officials.25 Under the regula- 
tions, the term “‘personal staff member” 
includes only persons who are under the 
direct supervision of the elected official and 
have regular contact with the official.26 In 
addition, the person must not be subject to 
the civil service laws of the employing 
agency and must be appointed by and serve 
solely at the pleasure or discretion of the 
elected official.2” The Wage and Hour Divi- 
sion has taken a very narrow view of who 
qualifies as a personal staff member, and has 
denied the exemption to public employees 
working as official shorthand court reporters, 
courtroom clerks, sheriff deputies, and zon- 
ing inspectors.28 
° White Collar Exemptions 

In addition to the personal staff exemp- 
tion, there are a series of complete exemp- 
tions from the minimum wage and overtime 
provisions of the act, including one for “any 
employee employed in a bona fide executive, 
administrative, or professional capacity. . . 
(as such terms are defined and delimited 
from time to time by the regulations of the 
Secretary . . .).”’?9 It is important to note, 
however, that an employee is only qualified 
for any of these exemptions, also referred to 
as “‘white collar’? exemptions, if the em- 
ployee is paid ‘‘on a salary basis.’’3° 

Under the “‘short test” for determining the 
applicability of these exemptions, the em- 
ployee must be paid a salary of not less than 
$250 per week.3! The minimum salary re- 
quirement is $155 per week under the “‘long 
test,’ but stricter conditions related to an 
employee’s duties are required to meet this 
test.32 The term ‘‘on a salary basis”’ mears 
that the employee regularly receives a prede- 
termined amount of compensation which is 
not subject to any reduction due to absences 
or variations in quantity or quality of work 
performed.33 An employer may deduct from 
an employee’s salary when the employee is 
absent from work for a day or more for 
personal reasons, other than for sickness for 
disability, and not jeopardize the employee’s 
exempt status.>4 

Even though an employee does not actu- 
ally have his or her pay docked, if such 
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employee’s pay is subject to deduction for a 
period of less than a full day, then the 
employee is not being paid on a salary basis 
necessary to qualify for exemption. For ex- 
ample, a municipality’s fire captains whose 
salaries are docked if they work less than a 
full shift when they have exhausted accumu- 
lated leave do not qualify for executive 
exemption, even though no captain has actu- 
ally had pay docked, since the regulations 
require that salary not be ‘‘subject to reduc- 
tion” because of variation of quantity or 
quality of work.35 Numerous public employ- 
ers have requested opinions from the wage 
and hour administrator as to whether particu- 
lar categories of employees meet the criteria 
for this exemption. 

Once it is determined that an employee is 
being paid “‘ona salary basis,” the particular 
job duties and responsibilities of the em- 
ployee must then be examined to determine 
whether the employee is exempt from the 
minimum wage and overtime requirements 
of the act. An employee may qualify for 
exemption as a bona fide executive if his or 
her salary is $250 or more and the primary 
duty consists of management of the enter- 
prise in which the employee is employed and 
the employee customarily and regularly di- 
rects the work of two or more full-time 
employees.>© 

The wage and hour administrator, for 
example, has concluded that adult and juve- 
nile probation officers do not qualify as 
exempt executive employees when their du- 
ties appear to be more related to ongoing 
day-to-day “‘production”’ operations of the 
department than the management policies or 
“general business operations.’’>” Police ma- 
jors, captains, and lieutenants, however, may 
qualify as exempt executive employees when 
their responsibilities include supervising all 
other field staff and being responsible for the 
day-to-day operations of the law enforcement 
department.38 

To meet the definition of an exempt 
employee, the supervisor must supervise em- 
ployees and not nonemployees of the em- 
ployer. Thus, supervisors with the Depart- 
ment of Corrections who oversaw production 
work of prison inmates are not exempt from 
the act’s minimum wage and overtime provi- 
sions. They were not exempt as executives, 
since they did not supervise employees, and 
their administrative work was not of substan- 
tial importance to the management operation 
of the employer’s business to qualify for the 
administrative exemption.>9 

An employee paid ‘“‘on a salary basis”’ of 
at least $250 per week may qualify as exempt 
as a bona fide administrative employee if the 
employee’s primary duty consists of the 
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performance of office or nonmanual work 
which is directly related to management 
policies or general business operations and 
includes exercising discretion of independent 
judgment.° For example, state employees 
engaged in obtaining eligibility information 
for recommending persons for participation 
in public welfare programs cannot qualify for 
exemption as administrative employees when 
the determinations are mechanical in nature 
and involve skill only in applying specific 
criteria.*' Because these particular employees 
merely obtain information determining the 
initial and continuing eligibility of applicants 
and recipients for welfare assistance, and 
make recommendations based upon this 
preestablished criteria, such employees do 
not exercise sufficient discretion and inde- 
pendent judgment to qualify for exemption. 

The exemption for professional employees 
generally applies to persons paid at least 
$250 per week who are engaged in functions 
which require a prolonged course of special- 
ized instruction and whose duties require the 
use of such knowledge in work perform- 
ance.*2 The wage and hour administrator has 
concluded that neither fish and game wardens 
nor agriculture inspectors who, although per- 
forming specialized work, do so along rou- 
tine and standardized lines are exempt profes- 
sional employees. Furthermore, preschool 
teachers who are only required to possess 
a high school diploma are not exempt as 
bona fide professional employees.*? 

The wage and hour administrator, in a 
series of unreported administrative rulings,“* 
has determined that the following job classi- 
fications do not meet the requirements of any 
white-collar exemption: property appraiser 
(February 26, 1986), agriculture inspector 
(August 11, 1986), sheriff and district attor- 
ney investigator (June 9, 1988), prison super- 
visor (May 18, 1988), child protective inves- 
tigator (May 9, 1988), probation officer 
(April 12, 1988), parole agents (July 26, 
1988), and zoning inspectors (January 29, 
1987). It is important to note, however, that 
each administrative letter ruling issued by the 
Wage and Hour Division is based on the 
facts of the individual case, and there is no 
guarantee that jobs of the same or similar job 
titles will result in the same ruling. 
¢ Potential Liability 

The importance of ensuring that an em- 
ployee’s job duties fall within an exemption 
prior to denying them overtime compensation 
was recently highlighted in a lawsuit brought 
by police sergeants against the District of 
Columbia.*5 The District of Columbia was 
found to have violated the act by considering 
its police sergeants to be exempt from over- 
time compensation as administrative employ- 
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ees and was ordered to pay the police 
sergeants not only back wages, but also 
liquidated damages (double damages) for 
failing to demonstrate good faith and reason- 
able grounds for believing the sergeants were 
exempt. 


Conclusion 

Each public sector employer in the State 
of Florida should conduct an internal audit 
of its wage and hour practices. Initially, such 
employers should examine whether all hours 
worked on behalf of the public employer are 
being recorded, either through a timeclock 
or timecards. If timecards are used, employ- 
ees should complete them on a daily basis, 
and they should be signed by the employee’s 
immediate supervisor. Strict rules should be 
promulgated to prohibit preshift and postshift 
work, as well as performing work during 
lunch or taking work home. In sum, ensure 
that employees are paid for all hours worked 
on behalf of the public employer. 

For those employees the public employer 
considers exempt, determine that the individ- 
ual in question is paid a fixed salary which 
is not subject to fluctuation based on the 
amount of work performed. Next, ensure that 
their duties meet the requirements for the 
exemption set forth at 29 C.F.R. 541 of the 
regulations. 

It is our belief that the statistics cited in 
th- first paragraph of this article are the tip 
of the iceberg. Over the next several years, 
public sector employers can expect increased 
activity by the Wage and Hour Division, and 
now is the time to plan and prepare for that 
audit. 
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